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We want your fiction! 


Historical Fiction 
International Espionage 
Humor 


Fifth Annual 


Fiction Writing Competition 


The Publications Committee of the Journal is pleased to 
announce that it will sponsor the Fifth Annual Fiction Writing 
Competition in accordance with the rules set forth below. The 
purposes of the competition are to enhance interest in the Journal, 
to encourage writing excellence by members of the bar, and to pro- 
vide an innovative vehicle for the illustration of the life and work 
of lawyers. If you have any questions about the contest, please con- 
tact Jennifer Duncan, Director of Communications, North 
Carolina State Bar, 6568 Towles Rd., Wilmington, NC, 28409; 
ncbar@bellsouth.net; 910.397-0353. 


Rules for Annual Fiction 
Writing Competition 


The following rules will govern the writing competition spon- 
sored by the Publications Committee of the Journal. 


1. The competition is open to any member in good standing of 
the North Carolina State Bar, except current members of the 
Publications Committee. Authors may collaborate, but only one 
submission from each member will be considered. 


2. Subject to the following criteria, the story may be on any fic- 
tional topic and may be in any form (humorous, anecdotal, mystery, 
science fiction, etc-—the subject matter need not be law related). 
Among the criteria the committee will consider in judging the arti- 
cles submitted are: quality of writing; creativity; extent to which the 
article comports with the established reputation of the Journal and 
adherence to specified limitations on length and other competition 
requirements. The committee will not consider any article that, in the 
sole judgment of the committee, contains matter that is libelous or 
violates accepted community standards of good taste and decency. 


Romance 


Science Fiction 


3. All articles submitted to the competition become property of 
the North Carolina State Bar and, by submitting the article, the 
author warrants that all persons and events contained in the arti- 
cle are fictitious, that any similarity to actual persons or events is 
purely coincidental, and that the article has not been previously 


published. 


4. Articles should not be more than 5,000 words in length and 
should be submitted in an electronic format as either a text docu- 
ment or a Microsoft Word document. 


5. Articles will be judged without knowledge of the identity of 
the author’s name. Each submission should include the author's 
State Bar ID number, placed only on a separate cover sheet along 
with the name of the story. 


6. All submissions must be received in proper form prior to the 
close of business on May 25, 2008. Submissions received after that 
date and time will not be considered. Please direct all submissions 
to: Fiction Writing Competition, Jennifer Duncan, 6568 Towles 
Rd., Wilmington, NC, 28409; ncbar@bellsouth.net. 


7. Depending on the number of submissions, the Publications 
Committee may elect to solicit outside assistance in reviewing the 
articles. The final decision, however, will be made by majority vote 
of the committee. Contestants will be advised of the results of the 
competition. Honorable mentions may be announced. 


8. The winning article, if any, will be published. The commit- 
tee reserves the right to edit articles and to select no winner and to 
publish no article from among those submitted if the submissions 
are deemed by the committee not to be of notable quality. 


Deadline is May 25, 2008 
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THE PRESIDENT’ S MESSAGE 


Heart and Sinew 


BY Ravel Ne Vise ISAUNEROINGS el) TT 


ay Ist was Law Day. Fifty 
years ago it was pro- 
claimed so by President 
Eisenhower to focus 
America and the world on the rule of law, in 
contrast to May Day celebrations by the 
communist regime in the former Soviet 


The 


proclamation is equally 


Union. original 
applicable today, and wor- 
thy of quotation: 

"WHEREAS it is fit- 
ting that the people of this 
Nation should remember 
with pride and vigilantly 
guard the great heritage of 
liberty, justice, and equali- 
ty under law which our 
forefathers bequeathed to 
us; and 

WHEREAS it is our 
moral and civil obligation 
as free men and as Americans to preserve and 
strengthen that great heritage; and 

WHEREAS the principle of guaranteed 
fundamental rights of individuals under the 
law is the heart and sinew of our nation, and 
distinguishes our governmental system from 
the type of government that rules by might 
alone; and 

WHEREAS our government has served 
as an inspiration and a beacon light for 
oppressed peoples of the world seeking free- 
dom, justice, and equality of the individual 
under law; and 

WHEREAS universal application of the 
principles of the rule of law in the settlement 
of international disputes would greatly 
enhance the cause of a just and enduring 
peace; and 

WHEREAS a day of national dedication 
to the principle of government under law 
would afford us an opportunity better to 
understand and appreciate the manifold 
virtues of such a government and to focus the 
attention of the world upon them; 
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IN WITNESS WHEREOE I have here- 
unto set my hand..." 

—Dwight D. Eisenhower 

At the time of the original Law Day, the 
Cold War was at its height, and the direction 
of world history hung in the balance. Perhaps 
it still does. Communism is no longer a 
threat, but terrorist groups 
which espouse a type of mili- 
tant totalitarianism are a chal- 
lenge to peace, prosperity, 
and individual freedom as we 
know it. As in 1958, the rule 
of law is still a "beacon of 
light." 

What does the rule of law 
mean? Often it is described as 
the "rule of law and not of 
men.” But people make the 
law and enforce the law. In 
the United States the rule of 
law means law made by rep- 
democratic 
fashion, interpreted by duly selecte judges 


resentative bodies chosen in a 


in accordance with a constitutional frame- 
work of specific rights or bounceries, and 
enforced by a popularly elected chich execu- 
tive. In the UK it means law tho: ‘s estab- 
lished by a popularly elected par!) :ent with 
a prime minister chosen fro: ong its 
majority party. The governme' structures 
from which "it" arises can be dit! it, but in 
general the structure must enac: | ws which 
reflect the consensus of the » » ‘ned and 
apply them in a fair way rather | an by the 
arbitrary exercise of power b yrannical 
government. Will we know "it . \en we see 
"it"? I think so. It was not ' ‘cermany, 
Fascist Italy, Czarist Russia, ‘ie former 
Soviet Union. It is not Iran, \: Korea, or 
Communist China. It is best sex» in history 
as the modern day western dein. racies. 
The rule of law does not flov:rish in soci- 
eties which are not secure. cient Israel 


wanted a king to make it secure ‘rom its bel- 
ligerent neighbors. The pure democracy of 
ancient Athens disappeared as the Persian 


threat increased. The Weimar Republic of 
Germany disappeared in the face of econom- 
ic collapse. We want freedom, but we must 
have security. 

How do we maintain individual freedoms 
on a non-discriminatory basis in the infor- 
mation and technology age without exposing 
society to harms that are beyond comprehen- 
sion? We want to be free from illegal search 
and seizure, to speak freely about what we 
think, to assemble with our chosen groups, 
to maintain control over our property with- 
out interference, to exercise personal control 
over our activities, including how fast we 
drive, where we smoke, what we drink, 
where we worship, and what we wear, and so 
on and on. Individual freedoms run head on 
into reasonable regulation for the good of 
society, whether in the information age or the 
horse and buggy world. 

Recently I watched the Tom Hanks pro- 
duction on HBO of David McCullough’s 
biography John Adams. The book and the 
movie are an insightful look into another 
time and place and the life of one of our 
nation's most inspired and important patri- 
ots. Adams was severely criticized for not 
going to war with France and for the enact- 
ment of the Alien and Sedition Acts. The acts 
were intended to protect the country from 
sabotage by French agents at a time of per- 
ceived national emergency. The powers 
granted by those acts were used only a few 
times, but the Jeffersonians used their exis- 
tence to crucify Adams. Even though popu- 
lar sentiment favored war with France, 
Adams refused to immerse the country in a 
war with a major power for which Uncle 
Sam was totally unprepared. Adams was not 
reelected. 

Sixty years after Adams, President Lincoln 
arbitrarily put citizens in jail on suspicion of 
treasonous activity and suspended the opera- 
tion of habeas corpus without congressional 
authority. He considered the "War between 
the States" to be sufficient justification for 
the suspension of civil liberties. During the 
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presidency of Franklin Roosevelt, when our 
country was under foreign attack, American 
citizens of Japanese origin were detained in 
camps for an extended period of time. 

My point is simple. The effort to balance 
the goal of establishing justice and securing 
the blessings of liberty with the necessity for 
providing for the common defense and 
securing domestic tranquility is not easy. The 
best minds in our history have struggled with 
the marriage of these concepts. It has at times 
been a rocky marriage. Thankfully, for the 
benefit of future generations, it has with- 
stood the struggle and the test of time. Good 
counselors, many of them lawyers, have done 
yeoman's work to see that the marriage has 
remained on a solid footing, in the realm of 
"reasonable compromise," given the times, 
the circumstances, and the risk of external 
interference. 

As President Eisenhower recognized, the 
country, our system of government, our cap- 
italist society, and our individual freedoms 
are jewels of great value. History has seen no 
comparable pinnacle. But we have many 
people within the boundaries of our country 
with varied interests, living in a restricted 
space, who need water, air, resources, and 
freedom from fear. Those citizens also expect 
to breathe the fresh air of individual free- 
doms. Their needs and expectations require 
compromise on all sides. 

Lawyers understand compromise. It is a 
part of what we do. We negotiate, make set- 
tlements, enter into plea bargains, change 
words to satisfy different view points, and 
find ways to solve seemingly insolvable prob- 
lems. Lawyers can be strong advocates. They 
can also advise, negotiate, listen, counsel, and 
lead. Leadership of society is and always has 
been a task for lawyers. 

Comment 6 to the Preamble of the Rules 
of Professional Conduct states: 

As a member of a learned profession, 

lawyers should cultivate knowledge of the 

law beyond its use for clients, employ that 
knowledge in reform of the law, and work 
to strengthen legal education. In addition, 

a lawyer should further the public's 

understanding of and confidence in the 

rule of law and the justice system because 
legal institutions in a constitutional 
democracy depend on popular participa- 
tion and support to maintain their 
authority. 

As I have said before, the Rules of 


Professional Conduct are our covenant of 
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trust with the people, and that covenant 
compels us to use our lawyerly skills to lead. 
I believe the lawyers of North Carolina do 
just that in the halls of government, big and 
small, and in civic activities across our state 
and nation every day. 

In addition to Law Day, the month of 
May is also when we celebrate Memorial 
Day. On this national day of reflection, we 
honor those who have made the ultimate sac- 
rifice. Memorial Day is a tradition that dates 
from ancient times. It is a tribute to deceased 
warriors as well as a day of national unifica- 
tion. In the spirit of Memorial Day, I urge 
you to think about those whom we have lost 
in the defense of our country, and how much 
they would want us to be united in our devo- 
tion to it. 

How do we do that? We seek unity of 
purpose in a time of change and conflicting 
opinions. In short, to keep our time-honored 
and precious freedoms, we must compromise 
on many fronts. Lawyers must lead the way 
in seeking unity among the positions that 
seem so dauntingly different. It can be done. 
I have observed the many talents, skills, and 
abilities which all of you bring to debate. | 
urge you to stay engaged and to not with- 
draw due to frustration. 

John Adams is an example for all of us. 
Perhaps Abigail, his capable advisor, inspired 
him. Perhaps it was his sense of duty which 
arose out of his religious heritage; perhaps it 
was his ego, or his belief in his fellow citizens; 
or his competitive spirit; or his love for his 
country. Likely, it was all of the above. 
Whatever the formula, it continues to be in 
the blood of lawyers across North Carolina 
and across the country. It is a tradition which 
we have a duty to uphold. Just as I believe 
that our citizens in uniform today will fight 
to protect us with the same spirit displayed at 
Omaha Beach, Midway, the Chosin 
Reservoir, and a thousand other places, | 
know that the lawyers of today carry the 
sense of duty that characterized John Adams 
and the long line of attorneys who have fol- 
lowed him in public service and private prac- 
tice. 

Law Day and Memorial Day respective- 
ly allow us to honor our heritage of law and 
liberty and our fallen heroes who have 
made such privileges possible. I hope these 
days of national reverence will also inspire 
us to seek unity among all Americans as we 
tackle the challenges of our increasing com- 
plex world. = 


Irvin W. Hankins II is a partner with the 
Charlotte firm of Parker Poe Adams er 
Bernstein, LLP 
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Before You Log-On: 
Incorporating the Free Web in 


Your Legal Research Strategy 


ley ILAw Rew IM, Comins 


n 2006, the American Bar Association published its Legal 


Technology Survey Report, which included a volume on 


Online Research. In the report, attorneys responded that 91% 


are conducting at least some of their research online. Though 


39% report that they start their research using a fee-based service like 


Westlaw or Lexis, the report shows that even those who start their research 


with a fee-based resource eventually get it right—87% of attorneys report 


using some free online resources at some point over the course of a research 


project. 


Hopefully, those attorneys who said they 
used free web resources did not count data- 
bases within Lexis and Westlaw that were 
within their flat-fee agreement. When using 
items within these agreements, many tend to 
discount the volume of use. Though it is 
more economical for most large firms to 
negotiate flat rate contracts with the titans of 
legal information these days, a “flat rate" 
should not be perceived as "all-inclusive" or, 
horror of horrors, "free." The usage levels of 


these resources are now more frequently scru- 
tinized by astute clients (who sometimes 
refuse payment for unwarranted fees charged 
back to them) and are always considered by 
the vendor in future negotiations. Thus, the 
volume of use for Lexis and Westlaw is rele- 
vant no matter what the current billing 
arrangement might be, which makes the inte- 
gration of truly free resources in the online 
research strategy a must for any legal practi- 
tioner who cares about the bottom line. 


Dave Cutlerlimages.com 


Another hope is that attorneys, trained in 
critical thinking, are giving serious considera- 
tion to the web resources we use. Because of 
the ease in locating information on the 
Internet, users have to be critical of the 
resources they find. Questions about the 
accuracy, authority, currency, objectivity, and 
the scope of coverage of web resources should 
always be asked before a practitioner is com- 
fortable relying on web information. As pro- 
fessionals who are familiar with legal authori- 
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ty, however, these checks on the information 
we rely upon are not new to us. 

The challenge in conducting good legal 
research is using print, fee-based and free web 
resources as a part of a well-planned research 
strategy best suited for your research needs. 
There are certainly times when turning to 
Lexis or Westlaw as a place of first resort is 
warranted, but it should not be done simply 
out of habit. Judges are now citing free web 
! so why wouldn't practitioners be 
using them? 

What exactly should you do before you 
log onto a fee-based legal resource? Several 
years ago, this was a question best and simply 


resources, 


answered by providing a list of links to reliable 
free web resources. An attempt to list all of the 
resources that might be relevant to a North 
Carolina attorney which are available on the 
web would be long and require constant 
updating. Now that free web resources have 
become so prevalent, rather than provide an 
exhaustive list, suggested strategies to help the 
practitioner determine when to make use of 
the free web as a part of his or her legal 
research plan are more appropriate. When 
should you go straight to Lexis or Westlaw 
without passing "GO"? When do you use the 
resources of the Government Printing Office, 
a federal agency or a state, county, or local 
government webpage? When is the best idea 
just to "Google" it? 


State Primary Law 


Primary sources of law are pervasive on the 
free web. It is easier and less expensive for leg- 
islatures, courts, and administrative agencies 
to provide web access to their own material 
than to pay print publishing and distribution 
costs that have gotten official versions of the 
primary law to practitioners in the past. The 
good news is that many government agencies, 
which have been notoriously slow getting 
their publications to us by traditional means, 
are now much timelier. The bad news is 
twofold. First, though access to current infor- 
mation is much improved, it is not always the 
current statute or the most recent case that 
the legal practitioner is looking for, and older 
information can be more difficult to find on 
the free web. In addition, though provided 
directly by the governmental entities promul- 
gating the laws, most online resources have 
not been stamped "official" or "authentic" by 
those agencies. A lack of authentication 
means that no person or machine has verified 
the text of the statutes online and compared 
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the language to that found in the official, 
approved print version of the statutes. A lack 
of official status means that errors in the text 
will be resolved in favor of print versions of 
the publication. 

As an example, the current North 
Carolina General Statutes are available at no 
charge on the North Carolina General 
Assembly website. The statutes have neither 
been deemed official nor authentic. The web- 
site carries a clear caution on the opening 
page that they are not to be considered official 
versions and that the General Assembly "will 
not be responsible for any errors or omis- 
sions’ in the files. To provide some context, 
only seven states and the District of 
Columbia have deemed their online statutes 
as official and none have authenticated any of 
their primary legal resources. However, in the 
case of North Carolina, though not given 
official status, the online text comes from the 
same system used to generate the print text of 
the statutes and materials prepared for the leg- 
islature’s internal use.? Additionally, there are 
no documented cases where courts have adju- 
dicated the question of the official status or 


authenticity of online primary resources.? 


In House Counsel 


Senior Associates 


Kenneth E. Young 


k young@youngma yden.com 


www.youngmayden.com 


The primary goal of the legislature in making 
statutes available is access, and for that pur- 
pose, the General Statutes online represent a 
step forward. The drawbacks of using such 
resources are most daunting for pro se litigants 
who are not, as attorneys, trained to think 
critically and are more likely to fail to consid- 
er the pitfalls of using non-traditional legal 
resources before deciding on what they 
should rely. 

One reason that statutes generally are 
resources whose web versions we have been 
quick to adopt is the idea that current ver- 
sions of statutes are frequently sufficient to 
meet our research needs. Problems with his- 
torical versions of statutes and session laws are 
often presented with regard to access in addi- 
tion to questions of trustworthiness. 
Historical versions of the compiled North 
Carolina General Statutes are available on 
Lexis (1991 -) and Westlaw (1986 -). The 
General Assembly website does not make full 
compiled codes available as they existed at any 
time other than the present. North Carolina's 
scope of session laws available on the free web, 
however, are impressive with Local Laws 
beginning with the 1961 session and Public 
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Laws beginning with the 1983-1984 session. 
If you are looking for a law as it was passed 
prior to its codification or need to trace the 
history of a specific statute, the free resource 
will provide you with what you need, with the 
caveats, again, of authenticity and official sta- 
tus applied to the General Statutes. 

The rules for access to administrative law 
are generally similar to those for statutory law. 
Current versions of administrative codes are 
normally all that are available on the free web 
from official sources. This is true in North 
Carolina; the Office of Administrative 
Hearings makes the NC Administrative Code 
available at no charge. Again, just as with the 
state's statutes, this version has not been 
declared official and there are no historical 
versions of the Code available. For historic 
versions of the Administrative Code, rely on 
Westlaw, which provides them as early as 
2002, or your local law library. 

Generally, case law research is a less likely 
candidate for free research resources than 
statutory or administrative law. Though most 
courts, like legislatures, now provide their case 
law on the web, few, when adding case law to 
the web, included older cases. In North 
Carolina, the Supreme Court opinions are 
available beginning in 1997 and the court of 
appeals beginning in 1996, with both courts’ 
cases extending to the present. In addition to 
the limited scope of case law on the free web, 
advanced features that enable updating using 
fee-based services are unavailable for free case 
law. Recognizing this fact, both Westlaw and 
Lexis provide pay-as-you-go Shepard's and 
KeyCite options, each of which are presently 
less than ten dollars per search. Again, where 
there are any discrepancies between the opin- 
ions accessible online and the print versions, 
the print remains authoritative. 


Federal Primary Law 

Federal primary law is also readily avail- 
able on the web. The Government Printing 
Office (GPO), which still publishes official 
versions of the United States Code, the 
Federal Register, and the Code of Federal 
Regulations, also makes these available online 
on their website GPO Access. The Federal 
Register and the USC are both available as 
early as 1994 and the CER is available begin- 
ning with the 1996 edition. Many character- 
istics of these various publications such as 
shelf size, frequency, and publishing delay 
make electronic access easier for GPO and 
more convenient for the user. The "official" 
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status of these resources varies based upon 
their governing bodies. Thus, the 
Administrative Committee of the Federal 
Register, according to a GPO White Paper on 
Authentication, has declared the online ver- 
sions of CFR and the Federal Register are offi- 
cial. This, however, is not the case with the 
Code as is specifically stated on the GPO 
Access website. 

Another limitation of the resources 
housed on GPO Access is limited search 
capability. Unlike Google and other search 
engines that we use every day, functional 
searching is not the main goal of the GPO. 
Therefore, GPO Access resources are better 
for retrieval of information by citation than 
subject searching. Documents in GPO data- 
bases are, however, accessible by Google 
searching. Therefore, searches using precise 
language or the advanced searching features 
of Google such as the ability to search within 
a specified site or domain can help you cir- 
cumvent imprecise GPO Access searching. 

Federal case law on the web is not as lim- 
ited by scope as state case law. Supreme Court 
cases, for example, are accessible from 1790 
from LexisOne, a free service that provides 
some Lexis products to registered users. Other 
sites like FindLaw, GPO Access, and the 
Supreme Court's own site, provide access to 
cases with various date ranges as early as the 
1800s. Again, the printed United States 
Reports are the only "official" resource for 
Supreme Court opinions, but the Court 
makes PDF versions of its bound volumes 
available as early as 1991 and early access to 
bench opinions on the Court website is avail- 
able as soon as final decisions are released. 

Administrative law and presidential docu- 
ments are also readily available through GPO 
Access. Many agencies now link the statutes 
governing their activities, the regulations they 
create, their procedures, and policies together 
on their own websites. Links to federal agency 
websites are available through USA.gov, an 
interagency website administered by the US 
General Services Administration's Office of 
Citizen Services and Communications. 


State Bar Association Websites 


Thirty-four percent of respondents to the 
Law ‘Technology Resource Center Survey 
Report who start their legal research on the 
free web start with their state bar association 
website. In North Carolina, this is an excel- 
lent idea: the NC Bar Association subscribes 
to Casemaker, an online resource provided 


through some state bar associations that gives 
access to those organizations’ members with- 
out additional charge. The NC database pro- 
vides access to the current versions of the state 
General Statues and Administrative Code, as 
well as NC Supreme Court cases beginning in 
1939, and court of appeals cases beginning in 
1968. In addition, there are court rules, 
municipal codes, and a wide array of federal 
materials relevant to the NC practitioner. 
Casemaker also provides access to law school 
journals that, except for current versions, are 
not generally available free of charge on the 
web. 


Other Jurisdictions 


When you are faced with researching the 
law of another jurisdiction, both Lexis and 
Westlaw provide help on the free web. 
FindLaw, which started out as an independ- 
ent resource but was purchased by the 
Westlaw parent, Thomson, provides links to 
government sites that contain primary infor- 
mation for federal, state, and some interna- 
tional jurisdictions. In addition, there are 
links to other helpful resources like state 
boards of bar examiners, law schools across 
the nation, and firm webpages, which can be 
helpful to the legal practitioner if scrutinized 
for issues like bias and the trustworthiness of 
the firm's attorneys. 

Similarly, Lexis provides LexisOne, billed 
as a resource for small firms, which provides 
some free information including forms, a full 
run of US Supreme Court cases, and other 
case law for the past five years. Users may also 
opt to pay as they go and use other Lexis data- 
bases through LexisOne. 

Other lower-cost alternatives to Lexis and 
Westlaw include Fastcase, VersusLaw, and 
LoisLaw. Each provides various primary 
resources of varying scope, often broader than 
the free databases, but normally not as com- 
plete as Lexis and Westlaw coverage. These 
services are often associated with print pub- 
lishers, which allows access to treatises, and 
have updating systems similar to Shepard's 
and KeyCite. Another very useful feature is 
their free trials, which allow practitioners to 
test each of these resources before making a 
full investment. Note, however, that a full 
investment is very inexpensive. The most 
costly Professional Plan for VersusLaw, for 
example, is about $40 per month. 


Secondary Resources 


In comments made by attorneys respond- 
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ing to the 2006 ABA Legal Technology 
Survey, sites created by other practitioners 
were cited as free, web-based resources often 
used by practitioners. This fact brings to light 
one of the important limitations of free web 
research—provenance. The sources of pri- 
mary law discussed in the previous sections all 
have one thing in common, whether the doc- 
uments provided are declared "official" or 
not, the sources clearly are. The source for the 
NC General Statutes is the NC General 
Assembly. The sources for North Carolina 
case law are the North Carolina courts them- 
selves. Rarely are the time-tested secondary 
resources written by respected scholars and 
practitioners available freely online due, in 
large part, to copyright restrictions. Many 
such publications are, however, available in 
Lexis or Westlaw if published by LexisNexis 
or Thomson-West. Even those treatises on 
Lexis and Westlaw may be out of date, so 
remember to check your information button 
before deciding on an electronic resource over 
the print. 

If a practitioner's guide is what you seek, 
you'll do best to rely on the resources you 
always have. Survey responses indicate practi- 
tioners are well aware that traditional second- 
ary resources are not normally freely accessible 
on the web. Forty percent of respondents 
continue to use print resources when they 
need to consult treatises or other secondary 
materials. That number is decreased by half or 
better when attorneys are looking for forms, 
legal news, or law reviews and legal periodi- 
cals. These resources, as with the primary law, 
are frequently more easily accessed online 
where current versions are sought. 

If you think of secondary sources more 
broadly, the web can be much more helpful. 
For example, if you need a research aid, you 
will find many research guides developed by 
legal information experts—librarians—on 
the web. These guides can be especially help- 
ful when you are researching law in an unfa- 
miliar jurisdiction or practice area. Research 
guides developed by law librarians tend to be 
unbiased, are frequently updated, and are cre- 
ated by someone who conducts frequent 
research and may even teach legal research in 
the jurisdiction in question. In addition to the 
law library's own website, a common reposi- 
tory for research guides is the Law Library 
Resource Xchange. 

The Legal Information Institute, spon- 
sored by the Cornell Law School and user 
donations, is a unique secondary legal 
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For those who still want website recommendations, here are several that are 


mentioned in this article: 


North Carolina Websites 


NC General Assembly: www.ncga.state.nc.us 


NC General Statutes: www.ncga.state.nc.us/gascripts/statutes/Statutes.asp 

NC Court Opinions Online: www.aoc.state.nc.us/www/public/html/opinions.htm 

NC Administrative Code: http://reports.oah.state.nc.us/ncac.asp 

NC Casemaker (through the NC Bar Association): www.ncbar.org/casemaker/index.aspx 


Federal Websites 


GPO Access: www.gpoaccess.gov/ cfr/index.html 
US Supreme Court Official Website: www.supremecourtus.gov/ 


Supreme Court Decisions on FindLaw: www.findlaw.com/casecode/supreme.html 
USA.gov Agency A-Z List: www.usa.gov/Agencies/Federal/All_Agencies/ index.shtml 
Legal Information Institute: www.law.cornell.edu/ 


Other Helpful Sites 


American Association of Law Libraries State by State Report on Authentication of 


Online Legal Resources: www.aallnet.org/aallwash/authenreport.html 
Law Library Resource XChange: www.llrx.com 
Lower-Cost Alternatives to traditional Lexis & Westlaw 


® LoisLaw: http://loislaw.com/ 
# VersusLaw: http://versuslaw.com/ 


= FastCase: https://www.fastcase.com/Corporate/ Home.aspx 


= LexisOne: http://www.lexisone.com/ 


= Shepard's Pay as you go: http://web.lexis.com/xchange/forms/uas/ 


casepullcheck.asp?_svc=SH&loc=LEX1 


= Westlaw by Credit Card (including KeyCite): http://creditcard.westlaw.com/ 


welcome/frameless/default.wl 


MoreLaw Verdicts: www.morelaw.com/Vverdicts/ 


Jury Verdict Research: www.juryverdictresearch.com/index.html 
NC Lawyers Weekly: www.nclawyersweekly.com/ 
Campbell Law Library: http://law.campbell.edu/information-resources/ 


Charlotte School of Law Library: www.charlottelaw.org/lawlibrary/ 
= Research Guides: www.charlottelaw.org/lawlibrary/default.asp?Pagel D=170 


Duke Law Library: www.law.duke.edu/lib/ 


= Research Guides: www.law.duke.edu/lib/research_guide 
Elon School of Law Library: www.charlottelaw.org/lawlibrary/default.asp?PageID=170 
NC Central Law Library: http://ariel-acc.nccu.edu/law/ilibrary/index.html 


UNC Law Library: http://library.law.unc.edu/ 


Wake Forest Professional Center Library: http://pcl.wfu.edu/ 
= Research Guides: http://pcl.wfu.edu/PCL-Resources/Guides/index.html 


resource that is from a trusted, unbiased 
source. Though much of the background 
information provided on the website is so 
introductory that it is of limited use for a 
practicing attorney, even in an unfamiliar area 
of practice, the site is an extremely effective 
research tool. Its "Law About" section, which 
covers topics from ADR to Workplace Safety, 
brings together primary law on the topics 


addressed with links to the full text of those 


resources. In areas where there is governing 
federal law, this is particularly helpful as all 
statutes, regulations, and some federal case 
law on the topic of interest will be linked 
together on a single page. In addition, some 
state law (frequently limited to New York and 
California), links to international resources, 
and links to federal agencies are also com- 
piled. When you are struggling to recall the 


citation to the governing federal statute or 
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related regulations on a topic, this is an excel- 
lent place to find your reminder. 


Practice Tools 


Rarely do attorneys reinvent the wheel 
when it comes to developing legal docu- 
ments; from pleadings to contracts, we fre- 
quently recycle. Locating sample pleadings on 
the web can be tricky and what you find is 
likely to require some work before it will be 
useful to you. Though you may find free 
briefs, motions, complaints, or other plead- 
ings on the web, you may not be able to find 
materials specific to your jurisdiction or area 
of law or those that come from reliable 
sources. 

As a starting point, you may find legal 
pleadings and briefs to use as samples on the 
websites of organizations that routinely repre- 
sent the legal interests of their constituencies 
such as the American Civil Liberties Union, 
as well as associations that represent members 
of specific professions like the American Bar 
Association's advocacy webpage, sites of cor- 
porate litigants related to their own legal mat- 
ters, and governmental agencies that prose- 
cute legal claims, such as the Department of 
Justice. The pleading banks of these organiza- 
tions and parties may provide access to briefs 
in older cases and may also include the com- 
plete pleadings in a lawsuit, as well as com- 
plaints and motions. 

With the increasing number of briefs 
available, this may be an instance when you 
would be justified in beginning your research 
with a fee-based resource. Westlaw and Lexis 
are increasing the number of cases for which 
they provide briefs, though the guidelines 
about which briefs are selected for inclusion 
are only that the widest variety of available 
topics is intended. Additional compensation 
may also be required for briefs in Lexis and 
Westlaw. For federal causes of action, the rel- 
atively low cost of the Federal Courts’ Public 
Access to Court Electronic Records (PACER) 
is also a justifiable expense as finding sample 
briefs on the free web will cost you much 
more in time. 

Many legal forms can be easily found on 
the web; again, a user must be careful about 
the source of this information. With forms, 
official versions are frequently available as it is 
easier and less expensive for the issuing agency 
to make them available via the web than it is 
to provide printed versions. Therefore, the 
forms of courts and administrative agencies 
on the federal, state, and local level are 
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increasingly easy to find electronically on the 
free web. 

One example of an area of law where 
forms are readily available is bankruptcy. 
Bankruptcy practice is heavily form-driven 
and the US Bankruptcy Courts make their 
official forms available with an instruction 
guide in PDF form on the US Courts site. 
Availability of forms in PDF format means 
the forms you download from the website 
are the exact forms you would receive from 
the court, many of which have been devel- 
oped in interactive formats that allow you to 
type directly onto the form using your com- 
puter. You may also find forms for other fed- 
eral courts through the US Courts website. 

Many federal agencies, particularly those 
involved with highly regulated industries such 
as tax, securities, and intellectual property, 
provide forms for filings right on their web- 
sites, some of which can actually be manipu- 
lated on your computer, and filings made 
directly on the site. For these, go directly to 
the individual website and scan it for links to 
forms or publications. You will find many 
forms are accompanied by instruction book- 
lets, which are provided to aid in their com- 
pletion. To find federal websites and locate 
official forms, visit GPO Access, or USA.gov 
and follow the links to the courts or agencies 
of interest. To find state websites in order to 
locate official state forms, you may wish to 
visit a site that compiles links such as 
FindLaw. 

You may wish to search for jury verdicts or 
settlements to help you determine appropri- 
ate damage amounts, and the web can be a 
valuable resource. Generally, this information 
is provided by private vendors and reliant 
upon the accuracy of the information provid- 
ed by attorneys litigating cases. Some caution 
should be exercised in determining its relia- 
bility, but this is generally the case with set- 
tlement information from any source, as it is 
not systematically collected in most states. 
Lexis and Westlaw also include some settle- 
ment information; however, the same limita- 
tions apply and much of this information 
falls within more expensive billing rates than 
traditional legal information. 

One free resource where jury verdicts can 
be found is MoreLaw.com. This website 
includes settlements that can be searched 
topically, by amount, by attorney, and on a 
state-by-state basis. Again, the database is 
dependent upon the submission of verdict 
information by attorneys so it is not a com- 


plete picture of all verdicts made before any 
particular court or comprehensive settlement 
information. 

Jury Verdict Research is \ikely familiar to 
most practitioners in its print format, but its 
publisher, LRP Publications, also maintains 
a website. This site provides access to the 
services of Jury Verdict Research, which 
includes the performance of case evaluations 
and accessing a large database of jury verdicts 
and settlements. These services are not free, 
but this database is more inclusive of settle- 
ments and verdicts from various jurisdictions 
than many other resources. 

Jury verdict and settlement information 
can also be found in legal newspapers. Many 
of these have searchable databases on the 
web. In some cases, access to those databases 
is a part of a subscription to the newspaper, 
but it sometimes requires an additional sub- 
scription fee. North Carolina Lawyers Weekly 
maintains a website. In its archives, you can 
search for verdicts and settlements reported 
in the newspaper back through 1989. This 
service is included as a part of the newspaper 
subscription and requires only registration 
for activation. 


Google It? 

"Google" is listed in the Merriam- 
Webster Online Dictionary as a transitive 
verb meaning "to use the Google search 
engine to obtain information about (as a per- 
son) on the world wide web." Just because 
we accept the word as a part of our vocabu- 
lary, does that mean we should include it as 
a part of our legal research strategy? The 
answer is a definite yes. To everything there 
is a season. What that is, is heavily depend- 
ent on knowing what Google can and cannot 
accomplish. 

Briefly, search engines are dependent 
"spiders" that "crawl" the web retrieving 
information, which is then cataloged and 
accessible to the user via mathematical algo- 
rithms that determine what the engine finds 
in response to the information you feed it. 
Some databases, though freely accessible, are 
not crawled and, thus, their information is 
not indexed and retrievable by the average 
search engine. Other databases that are 
crawled may have information included that 
is buried and can only be accessed if you 
know a direct web address or by several 
clicks through a website's many pages. 
Though this barrier to indexing has been 
diminished over time, there are still, report- 
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ough nut to crack? 


edly, a large number of pages that remain 
inaccessible to spiders. 

Information may also be hiding if it is 
stored in tables and tailored information is 
arranged according to your search request. 
An example of this is the Census Bureau's 
American Factfinder, which compiles census 
data tables according to the parameters you 
set. Most state statute databases are also set up 
this way. Another good example of this is a 
library's online public access catalog 
(OPAC). Though libraries make access to 
these openly available to anyone who wishes 
to use them, because they draw from data- 
bases, their information is only accessible if 
you directly call upon the database to retrieve 
it. Also inaccessible are paid and password 
protected databases; even those to which you 
have access, as a member of a public library 
for example. Thus, though you may have free 
access to a database, a search engine cannot 
surmount the obstacle that your user name 
and password can. Though Google is getting 
past some of these challenges—for example, 
linking Google Books to local library cata- 
logs—you are missing great deals of informa- 
tion on the web if you rely solely on Google 
or another search engine. 

So when is it a good idea to use Google or 
some other general search engine? Clearly, 
once you have accessed an item using other 
means and assessed that none of these barri- 
ers exist, Google may be an easy way to 
return to what you have already found but 
forgotten to record. Google is also a great 
device when you have inaccurate informa- 
tion, such as a bad citation, and detective 
work is necessary to correct it. Perhaps some- 
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one else has a properly cited resource you are 
hoping to find on the web. You may have a 
correct title of a resource, but due to poor 
formatting of the citation you are unable to 
discern whether you are looking for a section 
in a book or an article. Again, Google can aid 
in the detective work necessary for you to 
determine whether you need a periodical 
index or a library catalog to find what you 
need. This general use of Google works 
equally well when you need to correct a mis- 
spelled name or improperly recorded address 
or phone number. 

The key to using Google, or any other 
online resource, is learning when to use it 
and how to use it well. From Google to 
Lexis and Westlaw, understanding the lan- 
guage that the resource understands is nec- 
essary to avoid wading through items only 
tangentially related to what you hope to 
find. All electronic searching is wholly 
dependent upon what you give the system 
to work with, so you must learn to use the 
features in advanced searching on the free 
web as well as tools in Lexis and Westlaw 
that help you search more precisely. Though 
the costs of fee-based legal resources are 
unquestionably high, poor use of those 
resources is probably as much to blame for 
much of the exorbitant costs legal practi- 
tioners pay as high prices. 


Conclusion 

So much has changed about access to 
information generally in the past 20 years 
and legal information has been no exception. 
As was likely the case when Lexis first pre- 
sented its terminals with software that 


allowed access to word processed legal opin- 
ions in the 1970s, recent changes in means 
of access to legal information have out- 
stripped the popular wisdom about the legal 
authority of the information. Though cau- 
tion is clearly warranted until these issues are 
resolved, there is a place in your legal 
research for the use of free resources. 
Experienced legal researchers, particularly 
those who have practiced for a substantial 
time, have experienced changes before and 
are used to the introduction of new methods 
of accessing legal information. Handling the 
change as we have before, the free web pres- 
ents opportunities to add to our research 
strategy arsenal that should not be ignored 
simply because they are unfamiliar. = 
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Pandemic—Is Your Workplace 


Prepared for Disaster? 
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prepare their workplaces for possible pandemics of avian influenza, 


Severe Acute Respiratory Syndrome (SARS), or illness spread by 


bioterrorism? Is the risk of a pandemic illness significant enough to 


merit the devotion of time and resources necessary to secure the 


continuity of business operations?! What is the employer's role in 


promoting quarantine effectiveness, social distancing, or preventa- 


tive hygiene? 


Or, is the near hysteria over the possibil- 
ity of a pandemic caused by avian influenza 
or another similarly contagious illness 
merely the latest version of a dooms-day 
forecast, similar to the prediction that Y2K 
would shut down global business opera- 
tions? That prediction spawned an entire 
industry devoted to business preparations 
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for the millennium, and almost every com- 
pany of significant size devoted consider- 
able amounts of management and IT time 
and capital to achieving readiness for Y2K. 

Of course, many attorneys, accountants, 
consultants, and vendors profited hand- 
somely from these efforts, but it should be 
noted that business productivity gains in 


the early years of this century may be due, 


in no small part, to the updating and plan- 
ning that occurred in advance of Y2K. 
Accordingly, it is possible that the current 
alarmist news coverage focused on the pos- 
sibility of a pandemic may encourage simi- 
larly creative business and legal planning 
that will not only help to minimize the 
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effects of any such pandemic, but also fos- 
ter the type of productivity gains that result- 
ed from the attention devoted to the threat 
of Y2K. 

This article will first examine the nature 
and threat of the pandemic occurrence of a 
disease such as avian influenza and its pos- 
sible effects on North Carolina business 
operations. Notably, the commercial poul- 
try industry in North Carolina alone gener- 
ated more than 2.86 billion dollars in 
2006. It will then discuss pertinent federal 
and North Carolina state regulations and 
guidelines including the "North Carolina 
State & Local Planning & Response 
Activities." Finally, the remainder of the 
article will highlight some of the major legal 
and logistical issues on which counsel 
should advise business clients in an effort to 
ensure that they are properly prepared for a 
possible pandemic. 


Pandemic: A Global Outbreak of 
Disease 

The United States Centers for Disease 
Control and Prevention (CDC) has set 
forth three conditions that must exist in 
order for a global outbreak of a disease to 
occur: (1) the emergence of a new type of 
virus for which humans have little or no 
immunity; (2) the capability of this new 
virus to infect and cause illness in humans; 
and (3) the capability of the virus to spread 
easily and without interruption among 
humans.? A pandemic results when these 
three factors converge with regard to a dis- 
ease. 

We have experienced three influenza 
pandemics in the century: 
"Spanish influenza" in 1918, "Asian 
influenza" in 1957, and "Hong Kong 
influenza" in 1968.4 The 1918 pandemic 
killed an estimated 40-50 million people 
worldwide.? Although the 1918 Spanish 
influenza was exceptionally deadly, the two 
subsequent pandemics also caused signifi- 
cant human deaths, including an estimated 
two million deaths in 1957 and one million 
deaths in 1968.° 

Currently, public health officials are 
alarmed over the pandemic potential of the 
current strain of avian influenza, H5N1. 
Although the vast majority of avian influen- 
za viruses do not infect humans, on rare 


previous 


occasions these bird viruses can infect other 


species, including pigs and humans.’ 


H5N1 has spread by bird migration and 


THE NORTH CAROLINA STATE BAR JOURNAL 


commerce into the domestic and wild bird 
populations of 50 countries in Asia, parts of 
Europe, the Middle East, and Africa.® 
Transmission from birds to humans has 
been relatively rare, but 373 confirmed 
cases have resulted in 236 deaths in a wide 
geographic area including Azerbaijan, 
Cambodia, China, Djibouti, Egypt, 
Indonesia, Iraq, Thailand, Turkey, and 
Vietnam.? 

An influenza pandemic occurs when a 
new virus subtype emerges that has not pre- 
viously circulated in humans and _ "starts 
spreading as easily as normal influenza—by 
coughing and sneezing."!9 Public health 
experts are particularly concerned that 
H5N1 might ultimately mutate into a 
strain that is contagious among humans 
because it is an influenza A subtype and has 
genetic similarities to influenza strains that 
have spread among humans.!! With such a 
genetic adaptation, HSN1 would no longer 
be a bird virus, but a new human influenza 
virus to which the human immune system 
would have no preexisting immunity.!4 
This lack of immune defense makes it like- 
ly that people who contract such a type of 
influenza will experience more serious dis- 
ease than that caused by normal influenza 
to which humans have already been 
exposed. !3 


What Is the Threat of the Occurrence 
of a Pandemic and Potential Level of 
Disruption? 

The emergence of a virus that meets the 
biological characteristics set forth by the 
CDC seems quite plausible given the rapid- 
ity with which viruses develop and change. 
Moreover, viruses that have these character- 
istics are assisted in their spread through 
populations and from one population to 
the next by the reality of a truly global econ- 
omy in which people travel far more than 
they did 50 years ago. Many more 
American companies now have sales, logis- 
tics, Operations, and financial employees 
who regularly travel to their companies’ 
overseas plants, or to those of their vendors 
or buyers. Similarly, personnel from these 
vendors and buyers are making onsite calls 
to businesses in the United States. The 
prevalence of these international trips has 
led the World Health Organization 
(WHO) to estimate that a global pandemic 
for a highly contagious airborne disease like 
avian influenza could reach pandemic dis- 


tribution in as little as three months. !4 
The WHO is currently working under 
three assumptions with regard to planning 
for a possible pandemic. The first assump- 
tion is that a pandemic would spread to all 
continents in less than three months.!> The 
second assumption is that significant por- 
tions of the world's population would 
require medical care, and the third is that 
medical supplies will be inadequate in all 
countries due to limited supplies of vaccines 
and anti-viral drugs.!° Based on the com- 
paratively mild 1957 influenza pandemic, 
the WHO projects approximately 2 million 
to 7.4 million deaths worldwide.!7 The 
level of disruption to business that may be 
posed by a pandemic will depend in part on 
the stage of the pandemic. Past pandemics 
have generally occurred in two or three 
waves, so that not all countries experienced 
the same level of disruption at the same 
time.!® Thus, employers may face various 
stages of disruption caused by a pandemic 
including: (1) overseas occurrence affecting 
travel and foreign suppliers and customers; 
(2) high absenteeism at home, but with the 
ability to maintain near-normal operations; 
and (3) near total absenteeism at home, 
making it difficult to keep operations open, 
along with possible disruption of utilities 
and quarantines of the facility area. 
Business disruption levels also will be 
significantly affected by the level of interde- 
pendence between a business's operations 
in the United States and businesses in other 
areas of the world in which the pandemic is 
most likely to start. Many American busi- 
nesses are now directly a part of, or directly 
affected by, the global economy. These 
companies sell to or buy from locations in 
other countries. If those countries experi- 
ence a pandemic that significantly limits 
their ability to buy American products or to 
deliver the goods and services that United 
States companies have purchased, the abili- 
ty of American plants and operations to stay 
open in the United States will be affected. 
Overall, not only could the lead time for 
influenza pandemic planning be extremely 
short, but uncertainty regarding the level of 
disruption that a particular virus may pose 
makes the problem even more vexing for 
planners. SARS was ultimately contained 
far short of causing massive deaths and dis- 
ruptions to worldwide commerce, and, to 
date, the spread of smallpox or anthrax 
through bioterrorism has been largely 


15 


avoided. Nevertheless, business planners 
may do well to heed the current alarms 
about the potential disruption that a virus 
such as avian influenza could cause, given 
the history of past influenza pandemics and 
the ever increasing level of global connec- 


tivity. 


Pertinent Federal Government 
Regulations and Guidelines 

Existing federal regulations and guide- 
lines issued by the Occupational Safety and 
Health Administration (OSHA), the 
United States Department of Agriculture 
(USDA), and the CDC may play a key role 
in shaping how businesses in the United 
States pandemic. 
Governmental agencies may be expected to 
build upon this existing framework!? in 
developing new regulations in response to 


respond to a 


an emerging disease threat. 

In a pandemic scenario, OSHA's blood 
borne pathogens standard and respiratory 
protection standard?? would come into 
play. In addition, the "general duty" clause 
of the Occupational Safety and Health 
Act?! requires an employer to provide a safe 
and healthy work environment for employ- 
ees, thus giving OSHA broad statutory 
authority for issuing new regulations. In 
November 2006, OSHA acted on this 
authority and issued new guidelines for var- 
ious types of persons who may be affected 
by an avian influenza pandemic, such as 
those who clean areas affected by the virus, 
airline personnel, and citizens living 
abroad.?2 

Given the fact that the source of a virus 
is often birds or animals, the USDA also 
can be expected to play a major role in pre- 
venting the spread of any pandemic virus. 
For example, to stem the spread of avian 
influenza virus to the United States, the 
USDA helped to enforce a federal ban on 
the importation of all birds from the Asian 
countries that experienced an outbreak of 
the virus. 

In February 2007, the CDC issued new 
community standards for mitigating an 
avian flu pandemic.?? These mitigation 
guidelines include social distancing strate- 
gies to reduce contact between people dur- 
ing the outset of a pandemic when vaccines 
and medicines will not be readily available. 
These guidelines include closing schools 
and daycares for up to 12 weeks, canceling 
public gatherings, planning for liberal 
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work-leave policies and telecommuting 
strategies, and the voluntary isolation of 
cases and quarantine of household contacts. 
These guidelines also include the new 
Pandemic Severity Index, which rates the 
severity of an influenza outbreak from levels 
1 through 5, much like the Saffir-Simpson 
scale used by the National Hurricane 
Center to rate a hurricane's intensity. The 
use of social distancing measures will be 
based on the Pandemic Severity Index, 
matching the level of distancing methods to 
the magnitude of the pandemic. 


Pertinent North Carolina State 
Government Regulations and 
Guidelines 

In addition to and in conjunction with 
federal regulations and guidelines, the state 
of North Carolina is working with the US 
Department of Health and Human Services 
(HHS) to maintain its own regulations and 
guidelines to manage pandemic conditions 
within the state. On March 21, 2006, the 
HHS and other federal agencies held a sum- 
mit with North Carolina public health and 
emergency management and response lead- 
ers to discuss and create policies for dealing 
with an influenza pandemic. Governor 
Michael EF Easley and HHS Secretary 
Michael Leavitt signed a “Planning 
Resolution detailing the HHS's and NC's 
shared and independent responsibilities for 
pandemic planning.”4 

Under the Planning Resolution, the 
HHS has accepted responsibility for provid- 
ing guidance, technical assistance, and (sub- 
ject to available funding) financial assis- 
tance for pandemic planning. The state of 
North Carolina has agreed to devote 
numerous resources to state and local plan- 
ning and the development of an operational 
plan for responding to a pandemic influen- 
za. In February 2007, North Carolina 
issued this operational plan which covers 
such areas as disease surveillance, infection 
control, and the allocation of scarce 
resources.2? The operational plan also 
includes recommended social distancing 
strategies for schools and businesses which 
will be implemented under the authority of 
the state health director.2© 

North Carolina bases its plan on the 
1918-1919 influenza pandemic.?” The plan 
adopts for planning purposes the following 
assumptions: Such an influenza will have an 
incubation period of an average of two 


days.78 During seasonal influenza, illness 
rates will be the highest among school-aged 
children (about 40%) and decline with 
age.”? Among working adults, an average of 
20% will become ill during a community 
outbreak. Sick patients may shed the virus 
up to one day before symptom onset and 
the peak infectious period is the first two 
days of illness.3° Each ill person could cause 
an average of two secondary cases if no 
interventions are implemented. Planners 
anticipate multiple "waves" of local epi- 
demics for most communities, although 
they may be more severe if they occur in fall 
and winter.>! Each wave of pandemic dis- 
ease in a community will last six to 12 
weeks.32 33 

Using these assumptions, the North 
Carolina Plan estimates that planners 
should anticipate a severe pandemic creat- 
ing 1.6 million doctor visits, 290,000 hos- 
pitalizations, and 63,500 deaths.34 

Based on guidance issued by govern- 
mental agencies thus far, employers may be 
faced with very detailed governmental 
workplace regulations in the face of a pan- 
demic. Accordingly, preparation for a pan- 
demic should include identifying the man- 
agement team responsible for monitoring 
new governmental regulations and adopt- 
ing procedures for communicating changes 
to affected supervisors and employees to 
ensure compliance with any new require- 
ments. 


Preparation in the Workplace 
Employers who prepare for a possible 
pandemic will need to think of a broad 
range of issues associated with disaster plan- 
ning. Preparation should take into account 
both federal and North Carolina directives. 
When drafting a pandemic preparation 
plan, employers should include procedures 
for handling employees who are sick in the 
workplace and the implementation of 
health and hygiene measures, such as 
remote work strategies and crisis manage- 
ment procedures, to promote social distanc- 
ing and cut down on transmission risks. 
Employers also should consider implement- 
ing health and medical initiatives such as 
disease screening and vaccination programs. 
Given that large numbers of employees may 
be absent from the workplace in the event 
of a major avian influenza or other disease 
outbreak, employers should implement 
plans for new employee training, cross- 
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training of existing employees, and develop- 
ing a pre-planned communications strategy 
for contacting large numbers of employees 
located outside of the work site. Each of 
these areas for planning and preparation 
raises its own set of legal issues and poten- 
tially far-reaching legal requirements. 
Communicable Disease Policy 
Employers should consider adopting a 
communicable disease policy and _proce- 
dures as one of the first planning measures 
to implement in advance of any potential 
pandemic. Attorneys should advise business 
clients to consider adopting some version of 
the following employee policy, tailored, as 
appropriate, to meet individual business 
needs and the dangers confronted by the 
client's specific employees: 
Communicable Illness 
In order to help keep [Company} safe, 
we need your help. If you are (a) diag- 
nosed with an illness that is communica- 
ble in our workplace such as active TB 
(tuberculosis) or SARS (Severe Acute 
Respiratory Syndrome), or avian flu, (b) 
if you believe you may have been 
exposed to a person so diagnosed to a 
person so diagnosed, or (c) of you have 
recently visited a location on which 
there has been an outbreak of such an ill- 
ness and you do not feel well or are 
exhibiting any symptoms if the illness in 
question, YOU MUST REPORT THIS 
TO [insert title of appropriate company 
representative]. This information will be 
kept confidential to the extent reason- 
ably possible but, obviously, full confi- 
dentiality cannot be guaranteed under 
these circumstances. 
Travel and Quarantine Policies 
Companies should consider 
addressing their employee travel policies 
regarding foreign travel. Policies should 
state that travel should be curtailed in 
accordance with advisories issued by the 
CDC and the United States Department of 
State. Employees traveling to areas with 
current outbreaks of a communicable dis- 
ease should be required to obtain and main- 
tain all recommended vaccinations and to 
follow recommended health precautions. 
The potential for the imposition of 
quarantine for travelers to certain areas also 
must be considered. If an employee travels 


also 


for work reasons to a region for which quar- 
antine upon return home is required or 
advisable, the employer should request the 
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employee to inform his or her supervisor or 
human resources department immediately 
so that home work assignments or paid 
administrative leave can be arranged. If an 
employee travels on personal business to a 
region requiring quarantine upon his or her 
return home, the company should consider 
allowing the employee to use sick leave, 
accrued paid-time-off or vacation time, or 
be placed on unpaid administrative leave. If 
the employee is diagnosed with a commu- 
nicable illness or quarantined in association 
with such an illness, the company should 
consider requiring a note from a medical 
provider stating that the employee may 
safely return to work before permitting the 
employee to return to the work site. 

The North Carolina Plan recommends 
that businesses consider setting a protocol 
for the conditions triggering a business clo- 
sure and establishing plans for how to cope 
with a period of closure.?> The Plan pro- 
vides for mandatory school and child care 
dismissal, alteration of workplace practices 
to allow social distance between workers, 
and cancellation of public gatherings and 
other activities that bring people together.° 

Compliance with HIPAA 

The Privacy Rule regulations issued by 
the Department of Health and Human 
under the Health Insurance 
Portability and Accountability Act of 1996 
(HIPAA)?” require that an employer pro- 


Services 


tect the privacy of its employees’ medical 
information. Businesses should consult 
with legal counsel to determine which dis- 
eases an employee or potential employee 
must disclose to the employer and who will 
have access to the information provided. 
When there is a need to inform other 
employees of a possible workplace exposure, 
every effort must be made to maintain the 


privacy of the infected employee.78 


Workers' Compensation 

Employers should ensure that their 
workers’ compensation (WC) insurance 
premiums are paid in full. Without the WC 
exclusive remedy for workplace injuries, 
employers may be liable under all sorts of 
creative tort claims for negligence, wrongful 
death, etc. Under certain conditions, North 
Carolina does include communicable dis- 
eases that are contracted at the workplace 
within the list of work-related injuries that 
are covered by the WC statute.>? Employers 
should consult with counsel about whether 
the WC bar is available in the states in 
which they employ workers, paying partic- 
ular attention to states in which external 
sales representatives are based. 

Clarify Leave Policies 

Employers have a tendency to think of 
leave policies as a benefit subject to employ- 
ee abuse and may initially be concerned 
with ensuring that employees remain at 
work as absenteeism grows in response to an 
outbreak of disease. In the various stages of 
a pandemic, however, the problem may be 
quite different. First, there may be employ- 
ees who have traveled for business who find 
themselves subject to quarantine but can 
work from home. Second, there may be sick 
employees, or employees caring for sick 
family members, whom the employer wants 
to remain at home in order to reduce the 
risk of infection to others.4? Third, there 
may be sick employees who will come to 
work and will need to be sent home to keep 
them from spreading the infection. Fourth, 
under the new policies issued by the CDC, 
schools and daycares may be shut down for 
an extended period of time and employees 
may be without any means of available 
child care. Finally, there may be some 
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employees who are too afraid to venture out 
in public from fear of contracting illness. 

In some or all of these situations, both 
the CDC's and North Carolina's response 
plans stress that employers should consider 
how to use leave policies to (1) maintain 
compliance with pandemic social distanc- 
ing directives; (2) maintain operations; and 
(3) sustain a functional and available work- 
force. Employers must recognize that a pan- 
demic presents a double edged sword to the 
average American worker—go to work and 
risk becoming ill, or stay home from work 
and risk losing your job and ability to sup- 
port your family. According to a recent poll 
conducted by the Harvard School of Public 
Health, a large proportion of working 
adults with children thought that, if faced 
with pandemic conditions, they could 
arrange childcare so that at least one 
employed adult in their household could go 
to work if schools and daycares were closed 
for an extended period of time.4! However, 
when asked about possible financial diffi- 
culties due to missed work, a greater num- 
ber of adults reported they would face 
financial problems, especially if they were 
forced to miss work for 7-10 days.42 

Therefore, an employer's pandemic 
response plan should ensure that leave poli- 
cies address the needs of the employer as 
well as the employee. Leave should be 
employed in such a way as to limit unnec- 
essary social interaction but minimize the 
more troubling effects of employee absen- 
teeism on business operations and an 
employee's financial situation. Paid leave, or 
unpaid leave with health benefits, can mean 
the difference in maintaining the work 
force in the area or experiencing significant 
employee turnover. Avoiding such turnover 
can be particularly significant as a business 
seeks to resume normal operating levels. 
Similarly, fighting every claim for unem- 
ployment benefits may not be in the 
employer's interest if the denial of benefits 
encourages the pool of available workers to 
shift to areas unaffected by the disease. 
Ensuring that there is a leave plan in place 
and that the plan has been communicated 
to employees will help to minimize the 
impact of workplace absenteeism on both 
employers and employees, whether the 
emergency is a pandemic or a natural disas- 
ter such as Hurricane Katrina. 

In considering leave issues, business 
clients should be counseled on the require- 
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ments of applicable federal and local leave 
laws that govern paid or unpaid leave for 
sick employees; employees caring for imme- 
diate family members; first-responder 
health care providers; and employees called 
to active military service to enforce a quar- 
antine. Leave policies should clearly spell 
out the following items: (1) how the 
employee requests leave; (2) any require- 
ments for regularly reporting his or her 
medical condition; (3) whether the leave is 
paid leave; (4) whether any benefits (such as 
health insurance, matching 401k contribu- 
tions, vacation pay, etc.) are provided or 
continue to accrue during the leave period; 
and (5) when the leave is exhausted, 
whether the employee will be returned to 
work. 


Statutes and Regulations that May 
Affect Leave Policies 

The Family and Medical Leave Act 

The federal Family and Medical Leave 
Act of 1993 (FMLA) and implementing 
regulations* may have a significant impact 
on leave policies. If the employer has more 
than 50 employees at a location, and an 
employee who has requested leave has 
worked at least 1,250 hours within the last 
12 months for that employer, the FMLA 
provides that the employee can elect to take 
up to 12 weeks of unpaid leave due to a 
"serious health condition."44 Influenza that 
requires continuing treatment by a physi- 
cian over a three-day period will likely be 
considered a protected "serious health con- 
dition" that triggers the FMLA right to 
return to a substantially equivalent job 
when the leave ends.*> If the employee is 
absent from the workplace for several 
months but was never told that this absence 
exhausted the FMLA leave period, the 
employer's obligation to reinstate the 
employee may extend far into the future.4¢ 

The Americans with Disabilities Act 

Similarly, those employees who suffer 
permanent health problems affecting a 
major life activity like breathing may be 
entitled to protection under the Americans 
with Disabilities Act of 1990 (ADA).47 
Once the ADA-protected employee returns 
to work, the employer will likely need to 
engage in the mandated process to deter- 
mine whether any reasonable accommoda- 
tion must be provided to help the employ- 
ee perform the essential functions of his or 
her prior position.48 


ERISA and Accrued Leave and Benefit 
Policies 

In preparing for a possible pandemic, 
employers should examine any contractual 
promises contained in handbooks and leave 
policies. These policies may allow employ- 
ees to accrue, from year to year, large 
amounts of paid leave. Employers may need 
to consider the inclusion of exception claus- 
es for disasters, emergencies, and epidemics 
that limit the lump-sum use of such paid 
leave. Employers who fail to plan for such 
contingencies could experience tremendous 
financial liability for such leave at the time 
when they can least afford it. 

In examining leave and benefit policies, 
the Employee Retirement Income Security 
Act of 1974 (ERISA), the federal statute 
that governs certain types of employee ben- 
efit plans, must be considered.*? Prudent 
employers will at once confirm that the 
proper, updated Summary Plan 
Descriptions (SPD) of its benefit plan 
(Plan) are distributed to Plan participants 
and their covered dependents. Otherwise, 
provisions allowing the Plan to be changed 
may not be enforceable.?° Worse still, if the 
employer cannot prove that the participant 
or beneficiary received a revised SPD, then 
the employer may be required to provide 
higher benefits according to some previous, 
and more generous, version of the Plan.?! 
Further, in the event of a pandemic, a self- 
administered Plan will have an immediate 
need to increase the size of its administra- 
tive staff to handle the anticipated increase 
in benefit requests and appeals. 
Unfortunately, under ERISA, the question 
of whether or not the participant is entitled 
to benefits will most often be determined 
based solely on the record before the Plan 
administrator (whether an in-house bene- 
fits administrator or a third-party entity 
hired to provide and record benefits), not at 
some future time when lawyers can flesh 
out the file through discovery. Accordingly, 
it is crucial that the Plan allocate sufficient 
resources to develop fully the administra- 
tive file, or benefits may be later awarded 
by the courts to otherwise unqualified 
applicants. 

Examine Pay and Telecommuting Rules 

A pandemic may lead to many employ- 
ees working from home. Those telecom- 
muting employees who are non-exempt 
employees under the Fair Labor Standards 
Act of 1938 (FLSA)? can create off-the- 
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clock and overtime issues for employers. 
The employee who is performing the nor- 
mal work activities of the job over a com- 
puter from home may be working substan- 
tial additional time without management's 
knowledge or supervision. Additionally, 
these employees may be checking email and 
voice mail outside of regular work hours. 
These off-the-clock activities may push the 
total hours worked in a week beyond 40, 
entitling the employee to overtime pay at 
one and a half times the regular rate of 
pay.°> In order to avoid problems under the 
FLSA, employers can require employees to 
check emails or to perform work only dur- 
ing specified hours of each day, to carefully 
record and submit documentation of their 
time worked, and to ask and receive per- 
mission prior to working in excess of 40 
hours in a week. 


Communicating a Pandemic 
Response Plan to Employees 


Before employers present a pandemic 
response plan to their employees, they 
should ensure that its contents are compli- 
ant with state and federal laws and are as 
up-to-date with both local, state, and feder- 
al guidelines for pandemic response as pos- 
sible. The fluctuation in conditions, espe- 
cially in relation to avian influenza, is con- 
stant worldwide and the government's 
measures for responding are subject to alter- 
ation at any time. 

In addition, employers should ensure 
that their pandemic response plan covers 
the basic aspects of emergency planning in 
a way that employees can understand. The 
following is just a handful of concerns that 
a business's pandemic response plan should 
address: 

(1) Does the response plan designate a 
person within the company who is respon- 
sible for pandemic contingency planning? 

(2) Does the response plan designate a 
contact person for employees in case emer- 
gency conditions disrupt communications? 

(3) Does the response plan identify the 
company's leave policies and outline in a 
clear and understandable fashion the steps 
an employee must take to qualify for leave? 

(4) Does the response plan identify a 
back-up arrangement if the company's IT 
person becomes ill and is unable to provide 
assistance and ensure the proper storage of 
electronic data? 

(5) In a similar vein, will the pandemic 
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response plan include a pre-pandemic cross- 
training program for employees? 

(6) Does the response plan provide any 
guidelines for employees who are stranded 
due to business travel? 

(7) If the response plan provides for 
work absenteeism options such as telecom- 
muting or shift-swapping, does it outline 
the procedure for employees to follow if 
they wish to engage in these optional forms 
of working? 

(8) Does the response plan provide for 
actions an employee should take if schools 
and daycares are suddenly closed and what 
an employee should do if these closures will 
continue for an extended period of time? 

(9) Does the response plan outline the 
company's conditions for business closure 
and re-opening? 

(10) Does the response plan summarize 
a contingency plan for paying employees 
their wages in case banks or financial insti- 
tutions are closed as a result of emergency 
conditions? 

These concerns, and many others, 
should be addressed clearly and concisely. 
Once approved, the pandemic response 
plan should be distributed to all employees 
either via the employee handbook or special 
publication. Each employer should also 
maintain a copy of the response plan on 
their premises for easy access. 


Conclusion 


In the very worst of pandemic scenarios, 
employers may be called upon to be creative 
and flexible beyond the requirements of 
employment law in order to assist employ- 
ees and maintain a stable work force.™4 
Expanded employee assistance, leave, and 
attendance policies, and extra efforts to 
communicate about benefits and provide 
arrangements for the continued payment of 
wages during facility shutdowns can be 
instrumental steps in maintaining a loyal 
work force. As employers become more 
attuned to the significant risks of pan- 
demics, prudent planning for such contin- 
gencies will become a normal part of their 
emergency preparedness. = 


Don Benson is a shareholder in Littler 
Mendelson's Atlanta office who has been quot- 
ed by USA Today and BNA along with pub- 
lishing articles in The Georgia Bar Journal, 
The Tennessee Bar Journal, Mondaq and 
Employment Law 360 regarding MRSA 


Staph Infections in the Workplace and 
Pandemic Preparations in the Workplace. Mr. 
Benson 1s a graduate of Davidson College, has 
an MA in philosophy from the University of 
Georgia and JD from the University of Utah. 
He may be contacted at dbenson@littler.com. 
Julie Adams is an associate in Littler 
Mendelson'’s Charlotte office. She represents 
and counsels management in a broad range of 
employment issues arising under state and fed- 
eral law. Ms. Adams received her JD from 
Wake Forest University School of Law and her 


BA from Campbell University. Ms. Adams 
may be contacted at jkadams@littler.com. 


Endnotes 


1. Recent news reports again place avian flu on the 
front page of pandemic concerns. USA Today reports 
on January 16, 2008, that "Bird flu has resurfaced in 
parts of Asia, with human deaths reported in at least 
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Examined Life 101 


BERNHOLZ 


Bivael) O;RVOcInE Evan Gee 


have introspection about one's value to society? In a profession that 


equates success with dollar signs and big name firms, was my con- 


tribution as a pre-paid legal services lawyer representing university 


students meaningful? Most importantly, did I personally need to 


reflect on the value of my professional contribution over the past 32 


years of my practice? 


My participation in the inaugural semi- 
nar for the Center for Law and Humanities 
provided me with an opportunity to 
attempt an "examined life" and to evaluate 
those everyday events that have formed 
both my professional and personal identity. 
I write to share with you my reflections as 
a participant in the four-day seminar held 
at the Kanuga Conference Center in 
March 2007. My remarks are intended as 
personal to my experience and, therefore, 
may be quite different to those held by my 
fellow participants, all seasoned and 
respected North Carolina attorneys and 
members of the judiciary. In a companion 
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want or need to 


an a lawyer learn to lead an examined life while running "willy-nilly" throughout one's pro- 


life? 


fessional 


Should a lawyer 


piece, Walter 
Bennetvas| isa 
seminar facilita- 
tor, describes 
what the Center 
for Law and the 
Humanities seeks 
to accomplish. 
Prior to our 
arrival in the 
mountains for the seminar, all 18 partici- 
pants received a compilation of selections 
in the humanities, from poets such as 
Auden to philosophers such as Plato. Our 


readings and sessions were thematic, focus- 


Steve Dininnolimages.com 


ing on "Truth, Justice, and Law," "Law and 
Morality,” "Justice in America,” "Law and 
Lawyers," "Reflections on Professional 


Aspirations," and "A Code of One's Own." 
Ironically, it was spring break at the uni- 
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versity where I work, so I had the time to 
be an industrious student, and I relished 
every minute of it. I proudly arrived at 
every discussion feeling fully prepared. 

Our discussion leaders were stimulating 
and kind. The relaxed atmosphere helped 
each of us share many of our doubts and 
anxieties, both personal and professional. It 
was stunning to see that my "successful" 
colleagues, as well as Tolstoy's "Ivan 
Ilyich," had also struggled with whether 
this life of ours was "the real thing." Each 
reading sparked a memory of some person- 
al event as a practicing attorney that had 
long been buried. The "Justice in America" 
readings enabled me to re-examine how my 
childhood in a segregated eastern North 
Carolina town was so divergent from my 
view of a just legal society today. With the 
sweep of legal jurisprudence whirling past, 
I painfully questioned whether I had done 
any affirmative act to contribute to a better 
society. As Tolstoy chided in our assigned 
reading, what if my life was not as it should 
have been? 

The most meaningful session took place 
late one evening in front of the fire. Walter 
Bennett had us read aloud excerpts from 
his collection of oral histories with promi- 
nent North Carolina lawyers, prepared by 
his UNC-CH law students. One of my fel- 
low attendees read from his personal oral 
history, encouraging story telling as a way 
to communicate and appreciate one's own 
life and those of others. As we lawyers work 
through philosophies and debate the com- 
plex legal theories that underpin our daily 
law practice, it is the personal stories, after 
all, that communicate the humanistic value 
of what we do. The discussion helped me 
think carefully about my daily life and 
practice, as I realized (and hoped) that it 
had reflected the potential value and good- 
ness of human beings. I concluded that I 
could respond to the common human 
needs of my clients more effectively if I 
developed rational ways to tell their stories 
to the courts and society. What better way 
to hone this skill than with the humanities! 

I left the seminar with the realization 
that the very process of discussing the fun- 
damental moral and ethical aspects of law 
and its practice had created a new hunger 
in me. Of course, I could embark on a 
course of further study of the humanities 
on my own, but it would not be fulfilling 
without the critique and challenge of my 
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peers. Wouldn't it be wonderful to interact 
in this fashion with others in my district 
bar on a regular and informal basis? How 
about a book and film club meeting once a 
month in an informal setting? First assign- 
ment: watch and discuss the film The 
Crucible. Next month's assignment: read 
Plato's Allegory of the Cave and debate its' 
meaning. I came away inspired to help my 
community of lawyers relate to one anoth- 
er in ways that will re-energize our pursuit 
of personal and professional excellence. 


08-126 | 


Based on my seminar experience, I have 
concluded that lawyers do want and need 
to have introspection about one's value to 
society. I encourage all members of the bar 
to support the efforts of the new North 
Center for Law and_ the 


Humanities. = 


Carolina 


Dorothy Bernholz is currently the director 
of Carolina Student Legal Services, Inc. She is 
a State Bar Councilor representing Judicial 
District 15B. 
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Rediscovering Humanity within 
the Law—The New North 
Carolina Center for Law and the 
Humanities 


By WALTER BENNETT 


nce upon a time the idea of law as separate from either humanity (one's existence as a caring human being) 


or the humanities (disciplines of study 


that grew therefrom) was unthinkable. 


Early philosophers treated law as another 


facet of philosophical inquiry. As nations and the rules governing them 


became more complex, people began to need other people who, through 


innate ability or self-taught skills, could help them with "legal" problems. 


The "practice" of law developed, evolved into a craft, and then into a profes- 


sion. Its members became a distinct group whose special skills earned them 
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status, privilege, and power. The skills they employed were either self-taught 


or passed down from practitioner to apprentice by "on-the-job" training, supplemented by modest study. 


By the time Oliver Wendell Holmes _ established as separate from other "schools" was fast becoming the norm for training 
attended Harvard, law schools were well in universities, and attendance ata law school _ lawyers. Today's law students, unlike the law 
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students of Holmes's day, are frequently not 
versed in the "classics" or even in what, until 
recently, we knew as the "liberal arts." In 
addition, experts have confirmed what many 
of us know from our own law school experi- 
ence: the intense focus of legal study tends to 
make many law students, if not less humane, 
less in touch with their own human-ness and 
their humanitarian role in society. 

The modern world of practice has done 
the same for lawyers. The work is increasing- 
ly intense, competitive, and specialized. 
Pressures have grown accordingly. Effective 
human contact has declined. Time for per- 
sonal aspects of lawyers’ lives has diminished. 
Much of the "old time" humanity has been 
lost, both in the profession and unfortunate- 
ly, as the statistics on quality of life show, in 
the lawyers themselves. 

The Center for Law and the Humanities 
is founded upon the belief that the separation 
of lawyers from the broader, more reflective 
aspects of life, found in the humanities, is an 
underlying cause of many problems affecting 
the profession. The Center seeks to delve 
deeply into our cultural heritage to reunite 
the law with its historical roots and lawyers 
with their basic qualities as human beings. 
The Center does this through innovative 
approaches in both method and materials. 
(Dottie Bernholz relates specific examples of 
each in her essay on page 20 of this Journal). 

Essentially our method is to "reconvene 
the campfire"to gather lawyers and law stu- 
dents in groups for meaningful discussion of 
what it means to be a lawyer and a profes- 
sional in our hectic society. We revisit ideals 
of ethics, justice, and fairness; we reaffirm the 
duty of care to self, family, and fellow man; 
we attempt to re-envision ideals of a profes- 
sional "calling," courtesy, and public service. 
Our format is reflective conversation (led by 
a moderator or moderators) which deepens 
as it progresses. Participants do what mem- 
bers of a professional community should do: 
they talk, listen, and learn. They teach them- 
selves and each other. They find renewal and 
inspiration. 

So far, we have convened campfires in the 
form of two highly acclaimed seminars 
(taught by Center Director David Hostetler) 
at Campbell Law School and North Carolina 
Central Law School, and one four-day retreat 
in the North Carolina mountains for lawyers 
and judges, which, based on reports of par- 
ticipants, was also highly successful. (Dottie 
relates her experience at the retreat in her 
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piece). Another such retreat was held at 
Graylyn Conference Center in Winston- 
Salem in February 2008. A third—again set 
in the mountains—is scheduled for May 
2008. Ozzie Ayscue, chairman of the 
Center's Board of Directors and co-modera- 
tor of the retreat, held an inter-firm work- 
shop in the summer of 2007 for interested 
lawyers and summer associates. Law schools 
at Duke, Carolina, Elon, and Wake Forest 
have expressed interest in future seminars or 
coordinated teaching projects. Additional, 
small-scale retreats/workshops are contem- 
plated for several local bars. When we are 
fully funded, we hope to hold retreats, work- 
shops, and seminars at every level of the bar 
as well as in individual law offices and firms. 
We view outreach as a crucial component of 
the Center's work. 

We draw our materials from the humani- 
ties: literature, philosophy, history, the law, 
etc. because, when well-chosen, they are 
excellent vehicles for raising the crucial issues, 
igniting give and take discussion and deep 
reflection, and promoting inspiration and 
renewal. 

Lawyers are thinkers—highly skilled at 
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focusing the power of intellect on specific, 
legal problems. The Center for Law and the 
Humanities operates on the premise that 
they also have the desire to think large, to 
connect their everyday work to the great 
issues facing society and their role in address- 
ing those issues, both as a profession and as 
individual lawyers. We hope that by helping 
lawyers do this, they will find a fulfillment of 
the heart and a more productive life in the 
law. 

As President Emeritus Bill Friday said 
when he advised and assisted us in getting 
the Center started: "There's a great hunger 
out there." 

We aspire to feed it. m 


Walter Bennett is a former trial lawyer, 
judge, and law professor who lives and writes in 
Chapel Hill and devotes time to organizations 
and projects which enhance morale and a sense 
of professionalism among lawyers. One of those 
projects is The Center for Law and the 
Humanities. His book, The Lawyer's Myth: 
Reviving Ideals in the Legal Profession, was 
published by the University of Chicago Press in 
2001. 
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Thirty-Plus Years of Family Law 
in North Carolina 


vie IRMONY AIR IY ik, (Gwe 


awyers who prac- 
tice in my arena are 
called many things, 
some merely 
descriptive of the type of cases we handle and 


some ascribing to us attributes that contain 


moral judgments that are generally less than 
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flattering. Of the former variety, we are known as divorce lawyers, family lawyers, or more currently matrimonial lawyers. In the United States we 


are most generally referred to as engaging in the practice of family law. 


I began the practice of family law in the 
mid 1970s. The landscape in which I prac- 
tice has changed dramatically as I am well 
into my third decade. During my early years, 
North Carolina did not have an Equitable 
Distribution Statute, there was no such thing 
as "no fault" alimony, and we commonly 
dealt with legal concepts now generally con- 
sidered quite antiquated. You seldom hear 
terms such as recrimination, divorce a mensa 
et thoro, or divorce a vinculo matrimonii,used 
in today's practice. 

At that time there were no family courts, 
the "tender years" doctrine generally reigned 
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supreme in custody matters, and none of us 
had even a passing acquaintance with medi- 
ation, arbitration, collaborative law, neutral 
evaluation, or other current forms of alterna- 
tive dispute resolution. 

Our district court division was a recent 
creation and all family law matters previous- 
ly heard in the superior court were now 
transferred to the district court division 
(much to the relief of every superior court 
judge in the state!). Our district court judges 
had little or no special training in family law 
matters and were expected to handle those 
cases in the same fashion they handled 


motor vehicle accident cases, summary eject- 
ments, misdemeanor criminal cases, and all 
other matters that fell within the jurisdiction 
and purview of the district court. 
Abandonment and non-support of one's 
wife or children were criminal offenses rou- 
tinely prosecuted in order to establish at least 
minimal levels of support for dependent 
wives and children. Most of these were "pri- 
vate" prosecutions, with the district attorney 
standing aside to let the attorney for the 
prosecuting witness present the case. 

Since we had no Equitable Distribution 
Statute to allocate the material wealth 
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acquired during a marriage, property rights 
were determined by common law title prin- 
cipals. Stated differently, whoever held legal 
title to an asset owned it. Family law practi- 
tioners of that era became adept at utilizing 
other equitable remedies. We became famil- 
iar with purchase money resulting trusts, 
constructive trusts, express oral trusts, unjust 
enrichment, quasi contracts, and other 
ancient equitable remedies now only rarely 
utilized in the practice of family law. 

While the married women's property acts 
of the early 20th Century removed most of 
the historical disabilities of married women, 
there were still lingering effects of that 19th 
Century history. For example, husbands 
were still entitled to all the rents and profits 
from property owned jointly with their wives 
as tenants by the entirety. A wife's contribu- 
tions to her husband's business were deemed 
gratuitous absent some express written con- 
tract to the contrary. Thus, a wife working 
from dawn to dusk seven days a week for no 
salary, no benefits, and no retirement plan, 
for a corporation whose sole shareholder was 
her husband, acquired no property rights or 
accrued benefits of any kind with respect to 
said business. Upon divorce, the husband 
kept sole ownership of stock and business 
assets and the wife had no claims thereto. 

Divorce lawyers in the early years of my 
career were litigators. Of course, good litiga- 
tors are also effective negotiators, both then 
and now. However, in the early days of my 
practice almost all negotiations were based 
upon litigation that was already pending or 
the threat of litigation which always prom- 
ised to be bitter, humiliating, and designed 
to subject at least one if not both of the par- 
ties to the scorn of the public. 

Alimony was "fault based" and the rules 
of pleadings required that each spouse's mis- 
conduct be plead exhaustively and in detail. 
Thus, in virtually every complaint (and 
responsive pleading) there were allegations of 
adultery, cruel and barbarous treatment, 
indignities such that one's life became bur- 
densome and intolerable, physical abuse, 
drug and/or alcohol addiction, abandon- 
ment, and other marital offenses all plead 
with premeditation and malice afore- 
thought. 

Child custody cases were decided on the 
basis of the aforementioned "tender years 
doctrine" (which held that young children 
naturally had to be with their mother) or 
with respect to which parent appeared to 
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have committed the fewest number of mari- 
tal offenses despite the fact that the case law 
directed that such decisions be made with 
the child's best interest as the "polar star" to 
guide the court's decision. 

In short, a divorce practice routinely 
involved bare-knuckle litigation and tough, 
no holds barred negotiation. 

Since those early years of my practice 
many things have changed. These changes 
have encompassed both significant amend- 
ments to the substantive law and the advent 
of various techniques under the umbrella of 
alternative dispute resolution. 

Changes in the substantive law included 
the enactment of the Equitable Distribution 
Act in late 1981 and a complete overhaul of 
our alimony and spousal support statutes in 
1995. Other statutory changes came as well. 
For example, husbands were no longer exclu- 
sively entitled to the rents and profits from 
property held as tenants by the entirety and 
those profits are considered to be jointly 
owned by the spouses. 

Equitable distribution completely altered 
the manner in which property is allocated as 
part of the dissolution of a marriage. 
Equitable distribution is analogous to, if not 
entirely synonymous with, the concepts of 
community property that had been long 
extant in many of our western states. The 
inquiry shifted from who held legal title to 
the property, to a concept that marriage as an 
economic partnership acquires property that 
is presumptively to be divided equally 
between the parties as part of the marriage 
dissolution. 

Equitable distribution in North Carolina, 
as elsewhere, was largely in response to the 
changing role of women in families, society, 
and politics. Equitable distribution allows 
both spouses to share in the wealth acquired 
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by the marriage and created a whole new and 
very fertile ground for lawyers to apply their 
skills on behalf of their client. 

The advent of equitable distribution also 
required lawyers to acquire new skills and 
different tools. Lawyers in this field now 
must become experts in business valuations, 
real property law, tax law, partnership and 
corporate law, and acquire a keen and thor- 
ough knowledge of accounting and finance. 
Since equitable distribution also authorizes 
the division of various retirement and other 
deferred compensation arrangements, family 
lawyers also found themselves in need of a 
working knowledge of ERISA and the 
arcane language and procedures used by 
actuaries and pension plan administrators. 

North Carolina's alimony and spousal 
support laws were turned upside down. Prior 
to 1995, for a woman to receive alimony 
from her husband she not only had to prove 
that she was actually financially dependent 
on her husband for support but, in addition 
thereto, had to prove that she had "grounds" 
for alimony. This meant she had to prove 
that her husband was guilty of some type of 
marital misconduct as that was defined in 
our statutes and case law. Adultery, aban- 
donment, cruel and barbarous treatment, 
indignities, drug and/or alcohol addiction, 
etc., not only had to be pled but proved. The 
1995 revisions to the alimony law deleted 
the requirement that a dependent spouse 
prove that she or he had "grounds" to receive 
alimony. The inquiry shifted to one of finan- 
cial dependence to determine initial entitle- 
ment. Fault still plays a role in our alimony 
scheme inasmuch as the trier of fact can con- 
sider each spouse's marital misconduct in 
determining the amount and duration of 
alimony that would otherwise be awarded. 
The one exception that is still a holdover 


25 


from the early days is that if a dependent 
spouse has committed adultery prior to sep- 
aration and the supporting spouse can prove 
that adultery, the dependent spouse will have 
forfeited any and all rights to receive alimo- 
ny. Even here there is some retreat from adul- 
tery as an absolute bar. Adultery is not an 
absolute bar to a spouse receiving temporary 
alimony (currently called post separation 
support) and if both spouses have commit- 
ted adultery prior to separation, a court may, 
in its discretion, award or deny alimony. 

Our law currently focuses more on an 
equitable restructuring of families’ finances 
as part of the divorce process and less on the 
relationship issues that lead to the demise of 
the marriage. While the debate continues in 
our society as to the merits of either of these 
approaches, it is clear that in North Carolina 
and elsewhere across the country, the courts 
are much less concerned with relationship 
issues than they once were and are much 
more concerned with treating the marriage 
as an economic partnership and attempting 
to make an equitable restructuring of assets, 
debts, and income streams as part of the 
divorce process. 

As a result of this shift, I have, for several 
years during my initial contact with a poten- 
tial client, taken great pains to explain the dif- 
ference between the emotional divorce and 
the legal divorce so that early in the process a 
client begins to understand that the courts 
will devote little time, nor award much 
importance, to the misbehavior of a spouse. 

Another dramatic change driven by 
statute is in the area of child support. For 
approximately the first half of my practice 
(thus far) child support was determined on a 
case-by-case basis. We litigated issues of mar- 
ital lifestyle, reasonable expenses for children, 
incomes of the parties, a reasonable alloca- 
tion of responsibility to meet children's 
expenses, etc. This was a separate and com- 
plex trial in each and every case. Somewhere 
in the late 80s was the advent of the North 
Carolina Child Support Guidelines. Most 
cases involving child support are now deter- 
mined by an application of the guidelines, a 
formula approach based on the family's 
income, number of children, etc. There are 
still cases that are litigated individually when 
there are very high incomes or unusual prob- 
lems in determining income, as is often the 
case for self-employed families and individu- 
als. 


These significant statutory changes 
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require lawyers handling divorce cases to 
acquire some very new, very sophisticated, 
and often very complex skills and knowledge 
bases. 

The challenge presented to lawyers and 
their clients by these sweeping statutory 
changes also dramatically affected our judges 
and court system. The number of case filings 
rose exponentially and our judges were 
required to acquire the same knowledge and 
skill sets that family lawyers were required to 
obtain. An inevitable result of the need for 
lawyers and judges in possession of such 
skills was specialization. 

Lawyers began specializing in family law 
much as lawyers had historically specialized 
in patent law, admiralty law, tax law, com- 
mercial real estate law, and_ others. 
Specialization in the legal world continues to 
mimic the specialization that has been occur- 
ring for decades in medicine. 

Specialization extended to the courts. We 
now have a growing number of judicial dis- 
tricts in North Carolina that have been des- 
ignated as Family Court Districts. This 
requires a specialized administration and 
specialized judiciary in response to the 
increasingly complex nature of these cases, 
and the increasing volume of these cases with 
which our courts are faced on @ daily basis.! 

Therefore, those of us who practice in 
Family Court Districts have been required to 
"re-learn" how we handle family law litiga- 
tion. Prior to the advent of the family court, 
litigants determined what issues would be 
scheduled for hearing or trial and when. The 
family court wrests this prerogative from the 
litigants and their lawyers and places it with- 
in the court itself. Now the court schedules 
hearings based upon predetermined timeta- 
bles set out in the family courts mandate. 
Family court has also largely dispensed with 
the time honored tradition of "judge shop- 
ping,” which was publicly declared to be an 
inappropriate activity in which lawyers 
should not engage, but whose prohibition 
was honored much more in the breach than 
the observance. When a case is filed it is 
assigned to a family court judge and that 
judge handles all aspects of the case until its 
conclusion. 

Family lawyers still need to be good liti- 
gators and good negotiators—or do they? 
Another significant branch in the evolution- 
ary tree of the practice of family law has been 
the advent of alternative dispute resolution 
techniques, the most commonly used of 


which is mediation. Other types of alterna- 
tive dispute resolution techniques have 
received much attention but less universal 
acceptance in family law. These include arbi- 
tration, neutral evaluation, and the newest 
kid on the block, collaborative law. We are 
also seeing various types of fusion of these 
techniques. In my opinion, the most effec- 
tive family law mediators are those who are 
also in a position to offer a neutral evaluation 
of an issue that is the subject of the media- 
tion. While in my experience neutral evalua- 
tion is seldom used as a "stand alone" process 
it is nearly always a part of mediation in any 
complex family law case. 

There are also those, myself included, 
who are experimenting with something 
called "med-arb." In this construct, the 
lawyers, their clients, and often expert wit- 
nesses meet with a neutral who begins the 
process as a mediator. If the mediation is 
unsuccessful in resolving all of the issues, the 
mediator morphs into another type of neu- 
tral entity and becomes an arbitrator, thus 
shifting from the mediator's role of assisting 
the parties and their lawyers in reaching 
agreement to the arbitrator's role of decision 
maker and actually making the decision 
much as would a judge. 

Collaborative law, as its label suggests, 
presupposes an agreement between the par- 
ties and their lawyers that they will collabo- 
rate in an effort to resolve the legal issues. 
The collaborative law arrangement, while 
having some variants, contemplates that the 
parties and their lawyers agree that they will 
make a full and complete disclosure of all 
information pertinent to the issues. In equi- 
table distribution, child support, and alimo- 
ny matters this means a full and complete 
disclosure of all financial information neces- 
sary to analyze the case. In child custody 
matters it means a complete disclosure of all 
matters necessary to assist the parties and any 
experts in making appropriate parenting rec- 
ommendations. 

In the collaborative process the parties 
agree that, if expert witnesses are needed for 
any purpose (business valuation, tax calcula- 
tions, psychological advice or evaluations, 
etc.), the experts will be jointly retained so 
that only one expert for each such issue will 
be employed and the fees of such expert allo- 
cated in some agreeable fashion between the 
parties. 

Perhaps the most controversial aspect of 
collaborative law is the agreement by the par- 
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ties and their lawyers that they will not go to 
the Court with any of their disputes. If either 
party withdraws from the collaborative 
process and desires to resort to the court sys- 
tem, then both lawyers must also withdraw 
and both parties must retain new lawyers 
with their former lawyers being prohibited 
from having any further involvement in the 
case. 

Arbitration of family law disputes is also 
gaining traction. In the last few years, North 
Carolina has enacted a special statute to deal 
with this issue. The Family Law Arbitration 
Act sets forth the procedures for some or all 
of the issues presented in any divorce case 
(within the exception of the divorce itself) to 
be submitted to an arbitrator chosen by the 
parties and conducted in accordance with 
procedures and rules also selected by the par- 
ties and their attorneys. The parties can select 
one or more arbitrators who have special 
knowledge and experience to address particu- 
lar issues in their case. 

Arbitration typically streamlines the 
process of having decisions made as to which 
no agreement can be reached and allows these 
decisions to be made in private. An arbitra- 
tor's award can be confirmed by the court 
and, thereafter, enforced as a court order. In 
effect, the parties and their lawyers can use 
their judge, their rules of procedure, their 
choice of applicable law, and in effect have a 
designer court determine issues relative to 
their divorce. 

However, of all the various arrows in the 
quiver known as Alternative Dispute 
Resolution, mediation has thus far played 
the most significant role. Mediation first 
began to be used extensively in child custody 
matters. The truth is and always has been 
that the courtroom is an extraordinarily poor 
place to make custody decisions. Lawyers 
being advocates for their client (generally on 
several matters and not just custody) could 
not be neutral nor do they truly represent the 
interest of the children. Mediation provides a 
process where a trained mediator (often from 
a mental health background with emphasis 
on families and children) could work with 
the parties to assist them at arriving at a cus- 
todial arrangement without the collateral 
damage that is inevitable from a custody 
trial. To the surprise of some and relief of 
many it has been hugely successful. Most 
districts in North Carolina now require that 
the parties participate in a formal child cus- 
tody mediation process before they are even 
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allowed to present their case to a district 
court judge. 

The success of mediation with these diffi- 
cult and highly charged parenting issues lead 
to mediation of family financial issues. The 
model is typically somewhat different. In cus- 
tody mediation only the mediator and the 
parents participate. The lawyers stay home! 
The theory behind having the lawyers stay 
home is the belief (a correct one) that the par- 
ents really know all they need to know to 
come up with a satisfactory custody arrange- 
ment. Lawyers would likely be an impedi- 
ment rather than help in this process since 
the lawyers can really bring nothing by way of 
specialized knowledge about the children to 
the table. There are those who have and con- 
tinue to disagree with this premise, but I am 
not among them. 

Mediation of equitable distribution, 
spousal support, and even child support 
matters typically has lawyers being actively 
involved and present with their clients as the 
mediator steers the process of attempting to 
assist the parties in reaching a resolution of 
the disputes between them. Often other par- 
ties are present at the mediation. If there are 
disputed real estate values, business or pro- 
fessional practice values, concerns about tax 
implications and various proposals, or other 
outside knowledge that would be helpful to 
the process, then those folks participate. 

I am both a mediator and a lawyer who 
represents clients in mediation, and have 
found the process to be one with a high prob- 
ability of success. If successful, a mediated set- 
tlement always leaves the parties feeling bet- 
ter about the process and the result than a 
verdict rendered by a court after a bitter and 
expensive trial. 

Thus, the advent of these various tech- 
niques of Alternative Dispute Resolution has 
required family law practitioners to acquire 
new skills in utilizing those techniques for the 
best interests of their clients. The success of 
Alternative Dispute Resolution, and especial- 
ly the success of mediation, has helped lessen 
the burden on the court system. Recognizing 
this, family courts require that parties and 
their lawyers attempt to resolve financial 
issues as well as custodial issues in mediation 
before permitting the parties to present their 
case to a court for determination. 

Being able to obtain a fair settlement of a 
case without the financial, psychological, 
emotional, and temporal expenses associat- 
ed with a trial is certainly a goal worthy of 


those of us who represent people in these 
difficult cases. 

Nevertheless, I continue to believe that 
one has to be an effective trial lawyer willing 
and able to make a persuasive presentation of 
a client's case before a court. However, the 
cumulative effect of the substantive changes 
in the law, the specialization of lawyers and 
courts, and the advent and utilization of var- 
ious alternative dispute resolution tech- 
niques has made the process for litigants and 
their lawyers less brutal and more likely to 
result in some type of negotiated settlement 
that does not require a public blood letting 
or the expense, delay, and risks of trial. 

There are those who disagree with my 
premise that to be an effective family law 
practitioner you need to be an excellent trial 
lawyer. The jury is still out on how many 
cases are really appropriate for approaches 
such as collaborative law; certainly, collabo- 
rative law and whatever variations of that 
process evolve have a place at the table. 
However, there are going to be cases that 
have to be tried, cases that have to be sub- 
mitted to an arbitrator, cases that will only be 
mediated while litigation is pending, and 
cases that can be resolved by wise and expe- 
rienced counsel without the intervention of 
any third party neutrals. Those cases have 
been, and will continue to be, handled by 
knowledgeable and experienced family law 
practitioners who know their way around 
the courtroom. & 


Howard L. Gum is a board certified spe- 
cialist in family law with the firm of Gum, 
Hillier & McCroskey, PA, in Asheville, North 
Carolina. Mr. Gum has been active in many 
professional organizations including the Family 
Law Section of the North Carolina Bar 
Association, the North Carolina Board of Legal 
Specialization, and the North Carolina 
Chapter of the American Academy of 
Matrimonial Lawyers. Mr. Gum is currently 
the State Bar Councilor from the 28th Judicial 
District. 


Endnote 


1. The passage of various domestic violence statutes and 
related legislation has created a tremendous burden on 
the court system with little or no additional funding 
from the General Assembly. This is not to suggest that 
these laws are not needed nor that domestic violence is 
not a significant societal problem. Handling these cases 
also involves family lawyers. But to delve in any ade- 
quate way into the problems associated with our legal 
system's attempt to deal with domestic violence is 


beyond the scope of this undertaking. 
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Law Anecdotes—Some True, 
Some Fictitious, Some 


Embellished 


BY MIGHAEL J.- DiAvet ON 


n the course of almost 50 years of law practice, 


Robert McMillan has observed many sad, many 


poignant, many touching, and many humorous 


stories. A popular speaker on the lecture circuit, 


McMillan has prepared a list of his favorite stories. Among them: 


Lawyer, Can | Get My Whiskey Back? 


I was once defending an accused boot- 
legger for "illegal possession of tax paid 
whiskey for purpose of sale." Of course it is 
not illegal to possess tax paid whiskey. But it 
is illegal to sell the same or to have the same 
for the purpose of sale. A presumption aris- 
es that it was for the purpose of sale if one 
has more than one gallon—even if taxes are 
paid. 

The evidence against my client was that 
officers found an abandoned car in a vacant 
lot next to my client's house in the locked 
trunk of which car they found 88 pints of tax 
paid whiskey. The last registered owner of 
the car was my client, and my client lived 
closer to the vacant lot than did anyone else. 
There was a strong case of circumstantial evi- 
dence—but the judge nonsuited the case 
and dismissed the charges on the theory that 
the prosecution had not proved sufficiently 
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that the whiskey belonged to or 
was under the control of the 
defendant. 

I told my client to follow me 
and proceeded down the aisle to 
the exit of the courtroom. My 
client asked me in a loud voice 
what happened. I said, he found 
you not guilty. My client asked in a loud 
voice heard all over the courtroom—even to 
the judge's bench—"Can I get my whiskey 
back?" Everyone, including the judge, 
laughed. I told my client to hush up and 
keep walking. 


Roger Smith and the "Virgin Islands" 
Once when Roger Smith was a young 
and struggling lawyer—he is now the best 
criminal appellate lawyer that I have 
known—I had him talk to some clients of 
mine. Some of these people had received 


injuries in a bus wreck. Roger came to my 


office and went into the inner room to talk 
to these people. I stayed outside with Mrs. 
Miller and chatted about various things for 
about 30 minutes. Roger finally emerged 
with the clients and told them he would be 
back in touch. He then turned to me in 
great eagerness and said that this was truly a 
fascinating case of conflict of laws, /ex fori, 
lex loci, etc. lasked what he meant. He stat- 
ed that the bus wreck occurred in the 
Virgin Islands. I said, "No, Roger, it 


occurred in Virgilina—a town on the 
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Virginia-Carolina line." 


Mr. Breece and His Hog Farm 

Mr. Breece practiced law in Raleigh (and 
later in Fayetteville) and operated a hog farm 
on land rented from the city at the city farm 
south of the Cottonseed Oil Mill (now the 
soybean oil mill on South Wilmington 
Street) across from the old site of O'Neal 
Motors. It was his custom to purchase slops 
from downtown cafes and boil these slops 
under guidelines of the Health Department 
and feed this to the hogs. On one occasion, 
Mr. Breece had a case in the state Supreme 
Court. When Justice Stacy called for argu- 
ments in Mr. Breece's case, no one respond- 
ed. The court went on to the next case and 
to the next case, etc. In due course, Mr. 
Breece came in looking very disorderly and 
covered with mud, cockleburs, beggar lice, 
etc. Justice Stacy interrupted the proceedings 
and advised Mr. Breece that the court had 
called his case for hearing and he was not 
there to respond. Mr. Breece was most 
apologetic and stated that he was detained at 
his hog farm. This shocked Justice Stacy who 
asked "Mr. Breece, do you consider the busi- 
ness of your hog farm more important than 
the business of this court?” Mr. Breece 
responded, "No sir your honor, but I do find 
the atmosphere more pleasant." Judge Stacy 
laughed and let Mr. Breece present his argu- 
ment at the foot of the calendar. 


Judge Branch and Mac Johnson 

Upon graduation from Wake Forest Law 
School in the 1930s, Judge Branch went 
back to his home in Halifax County and 
joined the practice of Mr. Mae Johnson. Mr. 
Johnson was the father of Virginia's 
Meredith friend, Kitty Johnson. Judge 
Branch, as all who knew him were aware, 
was a personable and able attorney. He 
developed a strong following in a remarkably 
short time. In due course, the clientele com- 
ing into the office started asking for Mr. 
Branch more often than for Mr. Johnson, 
the senior attorney in the office. Mr. Johnson 
was moving on up in years and became a lit- 
tle sensitive about these developments. One 
hot summer day, long before the era of air 
conditioning, Mr. Johnson returned to his 
office somewhat "down" by virtue of the 
heat and by virtue of having lost a case in 
court. One of his longtime clients was in the 
office upon Mr. Johnson's return. Mr. 
Johnson walked by him and went into his 
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office. Then he summoned the client, in 
rough tones, to "come on in." The client 
responded: "I'm waiting to see Mr. Branch." 
Somewhat miffed by this, Mr. Johnson 
replied: "Come on in here. I can do anything 
Mr. Branch can do." The client meekly 
entered and said, "Mr. Johnson, can you 
loan me $3 till Saturday?" This, perhaps, 
explained the mystery of the huge traffic see- 
ing Mr. Branch. 


Robert, She's Not As Old As She 
Looks 

Once I was representing a mature lady for 
hit-and-run damage involving a collision 
between her car, as she was backing out of a 
parking place, and another car that was 
parked behind her. It was a terrific impact 
causing much damage and attracting the 
attention of office workers in an adjacent 
building who heard the crash and saw my 
client leave without stopping. I was able to 
obtain her acquittal by pointing out that, 
notwithstanding the facts, she was a mature 
lady and was not as responsive as a younger 
driver should be. Judge Winborne took pity 
on her and on me, but commented to her 
that at her age she should be reluctant to 
drive except when absolutely necessary. I was 
delighted with the outcome, and as her hus- 
band approached me after the trial I expect- 
ed to receive praise and adulation for the 
good result. Rather, he said in aggrieved 
tones but with chivalrous demeanor, "The 
judge need not have lectured her so. Robert, 
she is not as old as she looks!" Chivalry is not 
dead -- or is it? 


Spencer, You Won't Have Any Trouble 
This Time 

As attorneys who represent clients on 
charges of DWI know, these clients expect 
miracles and are never completely satisfied. 
They resent being stopped—and often con- 
demn the police for not "going after crimi- 
nals and leaving us good citizens alone." 

Once, Spencer Barrow had a client 
charged with DWI who blew .19 on the 
breathalyzer. After continuing the case inter- 
minably until the witness left the police 
department, Spencer was able to obtain a dis- 
missal of the charges since there was no wit- 
ness to testify. Of course, it was by pure luck 
and chance that Spencer won the case but he 
did not object to hearing the client praise him 
to high heaven as the world's greatest lawyer. 
A short time later, Spencer got a call at about 


2:00 a.m. (the normal time for a call on a 
DW/I case) from this same client: "Spencer, 
they got me again for DWI. I'm in the coun- 
ty jail. You won't have any trouble this time. 
I didn't blow but.15." Reality hit the man 


when he was later convicted. 


The Bill Joslin Story 


This story is a classic and is true. I have 
quit telling it in person, but posterity 
deserves to hear it. 

Once William Joslin associated me to 
assist in the defense of a murder case. As a 
preface it should be noted that William has 
been one of the foremost and most capable 
attorneys in Raleigh during the post WW II 
era. 

The case was a brutal murder in which 
the defendant had beat and stomped his wife 
to death. We were fortunate in that we were 
allowed by the solicitor to plead guilty to sec- 
ond-degree murder. (Judge Chester Morris 
did not like this and told the solicitor that he 
disapproved.) Judge Morris sentenced the 
defendant to 28 years in prison. (At that 
time 30 years was the maximum for second 
degree murder.) The ink had hardly dried on 
the commitment before the defendant had 
filed post conviction writs against myself and 
William for being incompetent lawyers. A 
hearing was scheduled before Judge Walter 
Bone. I was on the witness stand in response 
to questions by the defendant's lawyer. In 
commenting, I remarked that the defendant 
was certainly entitled to say what he pleased 
about our handling of the case, but that I 
would do the same again and that I thought 
we were very fortunate in being allowed to 
plead to second degree murder rather than 
face trial for first degree murder. I comment- 
ed that if he felt I was incompetent, that was 
his privilege. Whereupon, the defendant 
stood up in court and said, "It's true, Mr. 
McMillan, I said you were incompetent, but 
you're not as incompetent as Mr. Joslin." 


Bill Gerald's Paralegal 

Judge Mike Payne of the Wake County 
District Court had become displeased with 
the cavalier and slipshod fashion of court 
attendance by several of the lawyers in Wake 
County. Some were inattentive. Some would 
send paralegals to court to request continu- 
ances and to attend to other matters with 
which only lawyers should be involved. To 
address this problem, Judge Payne called a 
meeting directing that several of the offend- 
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ing attorneys be present. As the meeting was 
called to order, every attorney requested to be 
present was there and on time except for 
William Gerald. About ten minutes after the 
scheduled time, Bill Gerald's paralegal 
appeared to say that Mr. Gerald couldn't be 
present. Judge Payne's reaction has been cen- 
sored. 


Simms & Simms 

One anecdote that should be included 
involves the story told about the time that N. 
F. Ransdell, uncle of Buck and Phillip 
Ransdell and longtime judge of the Wake 
County District Court, called upon Mr. R. 


N. Simms to assist in a civil case. Judge 
Ransdell was a young lawyer and felt that it 
would benefit him to have Mr. Simms on his 
side in the litigation. At the time Mr. Simms 
was senior partner in the firm of Simms and 
Simms with his son, Robert N. Simms Jr. 
When the case was satisfactorily resolved 
and it was time to divide the fee, Mr. Simms 
stated that "Here is one third for me, one 
third for Robert, and one third for you.” Mr. 
Ransdell remonstrated that he had not 
employed Robert but had only associated Mr. 
Simms. Since Mr. Simms was a most impos- 
ing and impressive looking man—very much 
like Sidney Greenstreet in the movies. He 


countered that the fee must be divided three 
ways as he had mentioned. Mr. Ransdell was 
cowed and accepted the inevitable with the 
remark: "It's good that I associated Simms 
and Simms and did not associate Bailey, 
Holding, Lassiter and Langston or I wouldn't 
have had anything left." = 


Michael Dayton is the content manager for 
Consultwebs.com, a Raleigh-based web design 
and consulting company for law firms. He is 
the former editor of North Carolina Lawyers 
Weekly and South Carolina Lawyers Weekly 
and co-author of a book on the history of Wake 
County lawyers published in 2004.7 
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The Incredible Will of 
Edna Bell Hall 


By JENNIFER HARROD 


For a prospective client, David Hall was 
terse. "I'm calling you from my car. I've just 
seen my mother's will, and I need a lawyer." 

"Ok, David, can you come..," Bill 
Boothby checked his calendar "...at 11:00 
tomorrow?" 

"That works." 

"Who benefits under your mother's will?" 

"Woman named Michelle Stokes." David 
said the name as if it might be an alias. 

"I gather you're thinking about contesting 
the will?" 

"You better believe it." 

Bill gave David directions to his office and 
reserved a conference room. He got out a new 
legal pad and wrote "Hall" across the binding. 

The next day, Bill offered his client a glass 
of water before they settled into chairs at the 
conference room table. As David drained the 
glass, he tipped it up to his mouth so violent- 
ly that the ice cubes broke formation and rat- 
tled out of the glass and down his shirt collar. 
Bill winced and looked busily at his blank legal 
pad, while David scooped at his collar. 

David had arrived with a large folder of 
documents. He pulled out a handful of pho- 
tocopied papers and slapped them on the 
table. The top page was handwritten, on lined 
stationery with a picture of gamboling kittens. 

"Tell me about your mother and what you 
know about the woman she's left her estate 
to." 

"I can't believe this." David swung his 
hand in a wide arc at the stack of papers. The 
papers rustled a little in the downdraft. "You're 
not going to believe it. In the last year or so, 
my mother had withdrawn from her family. 
Me and my wife Jessica, we're about all she 
had. But Mom had no interest in seeing us, 
visiting us. I didn't understand it at the time, 
or believe me, I would have done something 
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about it. I was proud of her for being inde- 
pendent.” David gave a short barking laugh. 
"Which until all this, she always had been." 

"Oh?" 

"Oh is right. She must have had some sort 
of stroke that gave her a personality change. 
Or she was depressed or something. Mental 
illness is very common among the elderly. I've 
been researching it. Not to mention, appar- 
ently she was a secret drinker. Sign of alco- 
holism, you know. I had no idea, none at all. 
Like I said, if] had known how susceptible she 
was to this sort of manipulation, I would have 
kept closer tabs on her." 

"What do you mean, 'manipulation'?" 

"About six months ago, Mom invited her 
neighbor—this ‘Michelle Stokes'—and her 
daughter to come live with her. Totally out of 
the blue. I've barely ever set eyes on the 
woman. Waitress at a meat-and-three. Be hon- 
est with you, always thought she was a nut- 
job. When Mom called to tell me, I about 
jumped in the car to bring her to our house 
down in Charlotte. Wife talked me out of it." 
David mimicked his wife's voice, "'Your 
mother wants to take care of herself in her 
own way. She has the right to manage her own 
affairs.’ And when I looked at it that way, I 
agreed. At the time, anyway. But Jessica admits 
she was completely wrong. Because that 
phone call was the last time I spoke to my 
mother without that Michelle being some- 
where around." 

Bill took rapid notes on the legal pad. 
"Sounds like Ms. Stokes may have exercised 
undue influence on your mother. And you 
think your mother may have been an alco- 
holic. What about possible mental illness?" 

"Mom seems to have been having some 
sort of religious mania. Saw visions of angels, 


that kind of thing. Could be bi-polar disorder. 


The Results Are In! 


In 2007 the Publications Committee 
of the State Bar sponsored its Fourth 
Annual Fiction Writing Competition. 


Ten submissions were received and 


judged by a panel of six committee 
members. The submission that earned 
first prize is published in this edition of 
the Journal. 


Dementia, at her age. I printed out some arti- 
cles from the internet, if you want to see 
them." David patted his fat folder. "And then 
she fell in with some group that sounds like 
communists. And gave away all her money. I 
know it sounds bizarre. But it's all in there." 
David waved at the papers. He and Bill both 
looked at them. The kittens looked back. 

"Ok, then, I'll take a look and give you a 
call tomorrow to discuss where we go from 
here." 

"Great. Thanks, Bill. Here's my card, so 
you have all of my contact info." 

Bill saw David to the elevators and went 


back to his office to read the will. 


To whom it may concern. David, and 
whoever else wants to read this after I'm gone. 

I, Edna Bell Hall, being of sound mind, 
write this, my last will and testament. This is 
all in my own handwriting, which you can 
check by looking in my recipe box. A lawyer 
in my church told me this would be legal if I 
wrote it in my own handwriting and kept it 
with my important papers. So I have put it in 
the Whitman's candy box in the back of my 
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dresser drawer, which is where I keep the title 
to my car and David's birth certificate. Don't 
have a hissy if you find it somewhere else. I 
have a feeling I may want to get it out and read 
it over. 

My lawyer friend told me that I should say 
this: I know who my family is and I know 
what earthly goods I have in this world. My 
family is mostly my son David and his wife 
Jessica. They don't have children. And the 
Lord has blessed me with material things. I've 
got this house which of course has been paid 
off since Howard died in 1984. I have all the 
furniture and doo-dads I've picked up over the 
years, including my Fiesta Ware collection, 
which I know is worth a lot. David, I could 
tell you never thought much of my pretty 
things. So by all means don't let me forget to 
mention that my last statement from Bank of 
America Securities says I have $2,398,245.18 
worth of stocks, bonds, and I don't know 
what-all else. Hard to believe how much 
daddy's farm sold for. Of course, by the time I 
die, it may be a lot less money in there, but I'll 
explain about that. I told my investment advi- 
sor just to invest in whatever he thought 
would be best for me. He wanted me to do all 
these trusts and such, but I told him that was 
too much fuss for an old mountain woman. 
Speaking of which, I still have that house up at 
the High Vista Country Club. I don't know 
why Howard ever bought it. Every time I get 
the tax bill I think about selling it, but David, 
I know you and Jessica would be disappoint- 
ed, so I've hung on to it all these years. That's 
the last little bit of land I have up there. 

David, I know you are reading this, and I 
will tell you right now that you won't like it. 
But I'm not anywhere near as crazy as you 
think I am. For one thing, I have never told a 
soul what I am doing with all my money. 
Except Brooke, of course. 

Here's what I want to say, in a nutshell. 
David, I'm leaving you that country club 
house, and $100,000 to pay for the dues and 
the taxes and all. You and Jessica take any of 
my what-nots that you want. Let Cynthia and 
them take one piece of jewelry each, to 
remember me by. All of my other worldly 
goods go to Michelle Stokes. 

Now, that's my will, and I should probably 
stop there. But I know you are going to be 
mad at me David, and probably hurt, so I am 
going to try to explain it to you. I guess I have 
your attention at least. 

So. When you were a tiny baby, I like to 
never got off the couch. Your weight, sleeping, 


ae 


held me in that spot for hours. Then your 
daddy took to complaining about my poor 
suppers, so I fixed you a little pallet inside a 
laundry basket and hauled you all over the 
house. I swan, you were the best little thing. 
I'd be singing you Rock-a My Soul, and you'd 
look up at me with a little furrow between 
your eyes and hollering "Ah ah ah!" You and I 
were a world for each other. It's hard for me to 
believe sometimes that you're off in Charlotte 
with a wife and your own business. 

I don't know what got me going on your 
baby days, but I don't want to start over, so let 
it be. What I wanted to explain is how come 
I'm leaving most everything to Michelle. I 
guess you could say the angels made it happen. 

Every fall, I get the itch to start on my 
angels. So I go over to Jo-Ann's and buy ten 
cones of white thread and one gold for the 
halos. Crochet just eats up thread. I love the 
way those stiff cones turn into dainty little 
angels. Seeing them lined up on the hall table 
right before I give them away is one of the 
happiest times in my year. It's like a crowd of 
beautiful children, going out to give the good 
news to the world. 

You may think this is silly, but every stitch 
I take I think about someone I'm making 
them for, and I pray a little. Lot of times I 
wonder what you're doing, or Jessica. I can see 
her a little, maybe in Harris Teeter scrunching 
her face up trying to decide which size deter- 
gent will give better value. But I can't seem to 
think what you might be doing. Best I can do 
is imagine you sitting in an office. What does 
a management consultant do? You never have 
explained it too well. With my friends from 
church, I pray for them to love the Lord and 
grow up happy, like that. Maybe I might make 
up a little story about one of their children 
resisting temptation, like not picking on a lit- 
tle child who's unpopular. 

Year before last I made one for Oprah, but 
she didn't ask me onto her show. Did you 
know she was building an orphanage in 
Africa? It has special guest quarters just for her. 
Ever since Michelle started renting the house 
next door, I've been making her an angel. 
Brooke was just a little bit of a thing. I hardly 
knew them back then. But something about 
Michelle and little Brooke just stuck inside of 
me. Thinking about them gave me a sad sick 
feeling under my breastbone. All the time they 
lived in that house, I never saw them plant one 
flower or have a single picnic. They never 
seemed to go anywhere but work and school 
and the grocery store. I guess I thought they 


could use the prayers, and while I was at it, I 
just as well do an angel. Every year, I made an 
angel and carried it over to them. I'd stay just 
long enough to hand over my angel. 
Michelle's house scared me a little, it smelled 
like dirty clothes and it was always too dark. 
And next day, there would be a nice thank you 
note stuck in my mailbox. Lots of years, that 
was about all there was between me and 
them—an angel and a little note. 

This is last fall I want to tell you about. I 
was pulling up in the carport after my Jo- 
Ann's trip. And Brooke was just getting off the 
school bus. I called out, "Hello there!" She 
raised her little head up and said something, 
but I couldn't hear her over my bags rustling. 
When I looked up, here she was plodding 
across the yard. And she said, "Have you got 
any old magazines I could cut out the pic- 
tures? For a school project?" That's how it got 
started. I had some old Southern Living and 
Better Homes & Gardens, so 1 asked her to 
come into the house. I dumped out my Jo- 
Ann's bag to give her something to carry the 
magazines in. She reached out her little hand 
slow like she was trying to catch a butterfly 
and she says, "What's that for?" I told her it 
was for my angels. She picked up the Jo-Ann's 
bag, said her thank-yous, and headed to the 
door. "Don't you want a cookie?" I asked her. 
"No thanks," she said, "Bye." So there she 
went, back across my yard and up to her 
house. She could open that door so fast and 
get inside, that you were wondering if she was 
ever there at all. House looked just as dark and 
quiet as before she went inside. 

I stood there a while longer looking at the 
house, and then I reckoned it was about time 
to have my Miller Lite. Howard always had a 
beer after work. After he died I thought I 
might as well drink the rest of the six pack. 
Somehow I kept it up. I used to bring it to 
him, while he watched the news in the den. 
And he would say, "Edna Bell, after a long day, 
this beer's the only thing prettier than you." 
When I hear the air hiss out of the can, I can 
sort of still hear him say it. I might have one 
or two more before bed to help me sleep, but 
that's it. The Bible just says "Be ye not drunk 
with wine," it doesn't say a thing about hay- 
ing a beer or two. That's what your daddy 
always said. 

The next day here comes Brooke again, to 
give me a thank you note. It was a perfect lit- 
tle bread-and-butter thank you note, just like 
her mama always gives me for the angels: 


"Dear Mrs. Hall, Thank you for the maga- 
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zines. They have lots of nice pictures. Thank 
you again. Your friend, Brooke." There was a 
little drawing on it of a mouse holding a 
flower. 

I made a fuss over her picture, and put it 
up on my refrigerator. And then I asked 
Brooke if she would like to stay for some hot 
chocolate. I got out the Hershey's cocoa, and 
poured some milk in a pan. And she was just 
watching me the whole time. When it was 
done, I poured it into two mugs and sat down 
at the kitchen table with her. She kept picking 
up her cup and taking a tiny sip, and then put- 
ting it down again. Finally, I couldn't stand 
the quiet anymore. "Do you like it?" "Uh 
huh. My mom always makes it out of a silver 
envelope in the microwave," she says. 
Suddenly, she drank it down, and said, 
"Thanks for the cocoa. I better go." She 
skedaddled out the door before I could 
halfway get out of my chair. "Come back 
again sometime,” I called. 

Nothing to do but get busy on the angels. 
I started with Michelle and Brooke's. While I 
crocheted, I was thinking about them and ask- 
ing the Lord to send them a little cheerfulness. 

After that, Brooke just kept coming over to 
my house every day after school. At first, she 
would sit on the floor in my den and look at 
your old books, David. She favors books 
about animals. She didn't say much, but after 
a few days, she showed me a picture of a 
droopy old Bassett hound. 

"He's nice, isn't he?" 

"Oh, yes, most certainly,” I said. 

"Mama says we can't get a dog. She says 
she can hardly take care of us." 

"Well, now." I didn't want to contradict 
her mother, but I didn't want to agree with 
her either. I wanted to pick Brooke up and 
hug her. But she's not a real huggy-kissy little 
girl. Before she started coming over here, what 
did she do by herself all day? I have no idea in 
this world. Every day we had a little special 
snack, and then she would run on home 
before her mother got there. 

When she finished looking at your books, 
she hung over the arm of the couch, watching 
me. I can whip through one of these angels in 
a couple-few hours by now. 

"That looks hard." 

"Naw, sweetheart. My old grandma taught 
me how to crochet when I was littler than you. 
You want me to show you?" So the next thing 
you know, there I am showing her how to 
make a simple chain with a big hook. She held 
it all up in the air next to her face, but I did- 
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n't say anything. I was practically holding my 
breath, hoping she would get the hang of it. 
And she did! When she counted out the first 
chain and started on the second round, her lit- 
tle eyes went wide. 

"I'm doing it!" 

"You sure are, sweetheart.” I gave her a lit- 
tle smack on her knee, I was so proud of her. 
Of course that first angel was gray from her 
sweaty little hands working over it. And it was 
whopperjawed. But I just washed it, and 
shaped it up with some cornstarch and water, 
and you'd never know it was her first one. 
Every day after that, Brooke and I sat side-by- 
side on the couch, just crocheting away! 
When she's concentrating she has this funny 
habit of holding her breath and letting it out 
in gasps every few seconds. And she's not 
much of a talker. If you ask her about school 
and who she played with she always says "it 
was fine" and "no one really." But I was glad 
to have her around. When she finished her 
first angel, I asked her who she wanted to give 
it to. 

"Mama." 

"Who's the next one for?” 

She paused. "My teacher?" 

"You don't have to decide now. Want to 
know what I do? While I work, I think about 
my friends and imagine what they're up to 
and how much they will like their angel.” I 
watched her out of the corner of my eye while 
she worked. She had a little frown on her face 
from concentrating. Every once in a while she 
would stop and count the stitches or ask me 
what part comes next. When she was half-way 
done with a skirt, I said, "Who are you think- 
ing about right now?" Brooke started and 
almost poked herself in the eye with that 
hook. 

"What? I dunno." She didn't look at me, 
though, and I didn't really believe her. I let it 
go. Maybe a little boy she was interested in. It 
was hard to know what she was thinking. 

She kept making angels and I did, too. I 
put mine on the hall table like always. Brooke 
put hers on the what-not stand where I keep 
my cup and saucer collection. She stood her 
first one up on the little shelf on the top, next 
to a pink cup with a rose painted inside of it. 
Once she asked if she could have her hot 
chocolate out of that cup, but I told her they 
were just for pretty. Now each time she finish- 
es an angel, she perches it on a saucer "so the 
angels can enjoy the cups." At first I thought 
it looked right funny, but now I like to see 
them there while I'm eating my soup. 


So, David, by the time you and Jessica 
came for Thanksgiving dinner, there were 
three rows of angels on the hall table and at 
least ten peeking up from my cup collection. I 
had a little speech planned. I was going to tell 
you all about my new friend Brooke when 
you asked about the angels. But I guess you 
and Jessica didn't notice. Jessica went straight 
to the kitchen to put the green bean casserole 
in the microwave. Her eyebrows went way 
high up, and she gave you a look over my 
head. I guess she noticed the soup spatters. It's 
not something | pay any attention to, usually. 

And then we three sat there all during din- 
ner, with me trying to think of things to talk 
about. Ever time I said anything, you and 
Jessica would look at each other. And then one 
of you would finally say something back. 
With all the eye glances, the conversation 
never exactly flowed, you might say. I finally 
brought up the angels myself. 

"Do y'all want to go ahead and take your 
angel with you, so you can put it on your tree 
before Christmas?" Jessica cut her eyes at you. 

"Mom, I told you, we're going on a holi- 
day cruise. We're not going to have a tree this 
year. I wish you would come with us.” 

"And I told you, a cruise to Jamaica is not 
Christmas." Really, David. If Jessica had to 
roll her eyes at you all the way to Jamaica and 
back, she'd roll them right out of her head and 
into the ocean. The visit was pretty well over 
then. Jessica picked out an angel, and the two 
of you took yourselves back to Charlotte. 

I was so glad to see little Brooke after 
Thanksgiving. When she came over on 
Monday I said, "Even though you can make 
your own cute little angels, I'm still going to 
give you one / made. That's our tradition." A 
shy-like smile came up on her lips, and kept 
on spreading out like you wouldn't believe. 
She picked out the smallest one. She held it 
cupped in her hands like a baby bird, looking 
in at it with a soft expression on her face. 

"Now, let's get on our coats," I said. "It's 
time for me to start delivering these angels." 
She put her angel down carefully and got her 
coat. I made her take a hat too. We loaded up 
the giftbags in the back of my car, and settled 
ourselves in the front seat. Brooke buckled up 
right away. I hate how the seat belt wads up 
your clothes, but I buckled mine, too. Then I 
looked over at her and had to laugh. Her hat 
has a furry trim, and she was peeking out at 
me like a little Eskimo. "Ready?" I asked. 

Every house we went to, I was nervous 
standing on the steps with Brooke and my lit- 
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tle angel offering. And then the door would 
open with a little pop, and a rush of hot air, 
and there would be one of my friends from 
church. Like Adelia. "Oh hello, Edna Bell. 
Merry Christmas!" A little fake-y, but she's 
that way. When she saw Brooke standing there 
a little behind me, her voice got even higher, 
and she said, "Who have we here?" We got 
invited in, and Adelia gave us Christmas cook- 
ies and cider. She sat there with her bright 
pink lips stretched over her teeth like she 
wanted to eat Brooke up. Brooke sat next to 
me, and acted like a little lady. 

When we got back in the car, Brooke said, 
"She doesn't have a little girl." 

"No, honey, she had sons, like me. No lit- 
tle girls." 

At every house we got a little holiday 
snack, and had the same conversation about 
what Brooke was learning in school. You have 
to go visiting with a little child to realize how 
doggone old your friends have gotten. 

The next day was Brooke's mama's day off 
so I was surprised to hear a knock on the door. 
I was resting my eyes a little. 

"Miz Hall?" Brooke's little voice found its 
way down the dark hallway to my room. 

"Just a minute sweetheart." I didn't want 
to scare her by appearing in my old housecoat 
with my hair ever-which-away. But it was 
worrisome that she came in without waiting 
for me to open the door, so I hurried out. 

She was standing in the foyer holding a 
shoe box. She started talking fast. 

"Miz Hall, can you keep my angels? Mama 
says we can't keep a thing, not a thing where 
we're going." I cut on the light so I could see 
her. Her eyes were red. 

"Come here, come here." I dropped down 
on the deacon's bench in the foyer, and pulled 
her down beside me. At last I had my arms 
around her. She collapsed against my shoul- 
der. 

"Brooke, what is it honey?" 

"We're getting evicted out of our house, 
and Mama says no way is she going home, so 
we're going to stay at her friend's. But we have 
to sleep on the couch." 

"Well, we'll see." I went in the kitchen and 
made her some hot chocolate. While she was 
drinking it, I got dressed. And then I did what 
I should have done two months ago. I went to 
see Michelle. 

Long story short. I don't know why I was 
so nervous to talk to Michelle about Brooke. 
She's just like a grown-up version of her. And 
just as scared. We were three people huddled 
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up in two houses. So I told her how Brooke 
and I had gotten to be friends. And how sad I 
would be if they moved away. How I had two 
whole bedrooms I wasn't using, unless she was 
dead-set on sleeping on a couch. And before 
long, we were three peas in a pod. Just that 
easy. 

Next thing you know, the house was like a 
Christmas movie. I dug out all my Coca-Cola 
Santas to liven things up, and I started playing 
Christmas albums. At first, Brooke didn't 
know the words, but pretty soon she could 
sing along to every one. Our favorite is Angels 
We Have Heard on High. 

While I was out at the grocery store one 
day, Michelle and Brooke put up a tree to sur- 
prise me. Brooke met me at the door bounc- 
ing up and down on her toes. She made me 
close my eyes and then she led me into the liv- 
ing room by my elbow. All the angels I ever 
made for Michelle and Brooke were hung in a 
sort of spiraling line threading up the tree. I 
had no idea there were so many. And the little 
twinkly lights shone through their skirts. I 
couldn't take my eyes off of them. It was like 
a multitude of the heavenly host appearing. It 
made me think about all the angels I had ever 
made for everyone—that really would be a 
host! And a high soft sound began to fill my 
head. "Glory to God! Glory to God in the 
Hitiigh-est!’ Over and over. I got kind of light- 
headed. 

Brooke was looking up at me, waiting to 
see my reaction to the tree. I couldn't think 
what to say. I gave her a little half hug, and 
said "Aren't you smart! . .. Welp." And I just 
turned around and went into my bedroom to 
have my Miller Lite. As the Bible says, I pon- 
dered these things in my heart. I was sure 
Brooke had been put in my life for a reason, 
but I didn't understand it yet. 

Next day, Brooke and I were sitting there 
crocheting together, and I said, "You have you 
a whole raft of angels, honey. Who're you 
going to give them all to?" 

She kept on looking down at her crochet, 
and said something that sounded like "all the 
other old ladies." 

"What do you mean, sweetheart? What 
other ladies?" But just then, her mama called 
her from the kitchen, and she ran off. That 
high angel-type singing came back in my 
head, like the Lord was trying to tell me some- 
thing. 

There I sat, trying to figure out what had 
been going on in that round little head of hers. 


The other ladies. What could she mean? Like 


all my friends? Maybe other ladies who would 
enjoy a visit from a little girl who makes cro- 
chet angels. A little girl to eat their cookies. 
Had she been sitting there all that time, cro- 
cheting and thinking about that? Precious lit- 
tle thing! I couldn't sleep a lick that night. 
And the music has hardly ever left me since 
then. I can hear it this very minute. So I know 
I'm doing the right thing. 

First thing next morning, Brooke and I 
took ourselves to the library. The librarian 
helped us research on the internet, if you can 
believe it, and that's how we learned about 
this thing called an "intergenerational com- 
mune." We printed out about a telephone 
book of pages on that. From that, I learned 
about a co-housing organization, and I've 
joined up. They send me all sorts of things. 
Every Sunday, I read the real estate section in 
the paper, trying to find the perfect place. 

Do you get it yet? The perfect place for the 
house where old ladies with too much time on 
their hands can live with kids who need a lit- 
tle attention. And all of the rooms will have 
one of Brooke's angels. Won't that be cute? I 
want Michelle to quit her waitress job, so she 
can go back to school and get her nursing 
degree. Or maybe something in business. 
Then she can run the place. She's smart as a 
whip. 

So David, that's why I haven't had a lot of 
time to visit lately. I'm working on Brooke's 
House all the time. 

Your daddy and J are looking down on you 
right this minute, I bet. How about that? I 
love you. 


Bill Boothby tapped the bottoms of the 
pages against his knee to straighten the stack. 
He walked over to the desk to make a call. 

"Josh? Bill. Have you got time to work on 
a will caveat case with me? .. . Great. . . . Ha. 
Yeah, not all to the family dog, but pretty 
close. Should be interesting. Get my assistant 
to find you the undue influence complaint we 
did in the Wilson case to use as a go-by." = 


Jennifer Harrod is a partner in the firm of 
Brooks, Pierce, McLendon, Humphrey & 
Leonard, LLP. She represents clients in all types of 
commercial litigation in federal and state courts, 
and she also assists corporate clients in conducting 
internal investigations. Her wonderful, unique, 
and compassionate grandmothers, Rena Harrod 
and Hazel Watkins, are her constant inspiration. 
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IF NOT FOR THE CONFIDENTIAL NATURE OF WHAT WE 
DO, YOU'D HEAR ABOUT SUCCESS STORIES ALL THE TIME. 


Lawyers are as vulnerable to personal 
and professional problems as anyone else. 
Competition, constant stress, long hours 
and high expectations can wear down even 
the most competent and energetic lawyer. 
This can lead to depression, stress, career 
problems, relationship issues, financial 
problems, or alcohol and substance abuse. 

If you have a personal or professional 
problem, we can help. Your Lawyer 


Assistance Program is,part of a national 


system of Lawyer Assistance Programs spe- 


cializing in assisting only members of the 
legal profession. 
We have been a valuable resource for 


thousands of lawyers, judges, and law stu- 


ran 


dents for over 25 years. 

Confidentiality and highly profession- 
al service is our promise. 

If an issue in your life is beginning to 
cause problems, or if you know someone 
else confronting difficulties, we can be an 
important and confidential first step in 
turning a problem into an opportunity for 
positive change. 

Your story will always be safe with us. 
Don't wait for a problem to become a big- 
ger problem. 

We're here for you. Visit 
www.nclap.org, call 1-800-720-7257 or 
email(@nclap.org. 


We can help if you get in touch with us. 
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FOR THE ISSUES OF LIFE IN LAW 


A Summer Read That Will 


Pay 
By M. ANN ANDERSON 
s I was mediating a case 


where the parties were many 
thousands of dollars apart 


w and were saying "I will not 
bid against er: and "the defendant is 
not here in good faith," I wished I had fin- 
ished reading Andy Little's book Making 
Money Talk: How to Mediate Insured 
Claims and Other Monetary Disputes. 
Little's book is a practical guide with spe- 
cific suggestions about how to assist the 
parties who reach road blocks in media- 
tion. While the reader may have developed 
solutions for responding to these reactions 
from parties, Little offers insights and sug- 
gestions that novices as well as seasoned 
mediators and experienced negotiators will 
find helpful with money mediations. 

Little begins the book with a discussion 
about the first settlement conference in 
North Carolina under the court-ordered 
mediated settlement conference—which 
he conducted—in 1992. Little outlines his 
frustration in using the classical mediation 
model in mediating that civil case, and 
other civil cases, where the parties are 
negotiating over money. Little states: "I 
soon learned that claims for money rarely 
are resolved with elegant solutions for 
mutual gain. They are usually settled with 
prolonged bargaining consisting of numer- 
ous rounds of painful concessions" (p. xii). 
That statement alone should alert most 
civil case mediators that this is a book by 
an author who truly understands money 
mediations. What Making Money Talk does 
is put the practical face on theories of 
mediating cases where a monetary settle- 
ment is the main goal, if not the only goal, 
of the mediation. 

One of the most instructive chapters in 


the book is Chapter 3, which deals with 
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facilitating dollar movement when parties 
in a private session react negatively to their 
opponent's number. Guidance outlined in 
this chapter about developing a plan for 
moving through the settlement numbers is 
a major take away from the book. While 
numbers communicate information 
about the Little 
observes that ensuring that the 
numbers communicate the cor- 


settlement, 


rect information about the 
settlement range can be an 
important part of the nego- 
tiation plan. 

While most of the discus- 
sions would be helpful to 
attorneys, mediators, nego- 
tiators, and insurance com- 
panies, Chapter 6 gives 
advice that may be more 
specific to mediators who 
hear the same objections 
over and over to numbers 
presented to them at a mediation. Chapter 
6 outlines "25 Settlement Conference 
Cliches" and gives transcripts of what a 
mediator might say to the parties when 
presented with one of the statements. 

The majority of the book is devoted to 
practical skills; however, Little discusses the 
various theories and criticisms of media- 
tion. The conclusion Little draws, after dis- 
cussing the different theories, is that a 
mediator should use the mediation process 
that fits the case, whether it be transforma- 
tive, facilitative, or problem-solving. 

Making Money Talk is a must-read for 
anyone who negotiates either as a mediator 
or as an attorney. In fact, I am keeping a 
copy in my briefcase for those instances 
when someone presents me with Scenario 


#14: "But We Don't Have Any More 


Room to Move." @ 


M. Ann Anderson is an attorney-mediator 
from Pilot Mountain, NC, who has been medi- 
ating since 1993. She is a former chair of the 
Dispute Resolution Section of the NC Bar 
Association and is a member of the North 
Carolina Academy of Superior Court Mediators. 


Article originally printed in the June 
2007 issue of Dispute Resolution, published 
by the NCBA. Reprinted with permission. 


Making Money Talk: How to Mediate 
Insured Claims and Other Monetary 
Disputes. j. Anderson Little; ABA 
Publishing, 2007. 261 pages. Softbound 
$42.00. ISBN-10; 1-59031-825-0; ISBN- 
13; 978-1-59031-825-6. 
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PROFESSIONALISM 


Preaching to the Choir 


BY MELVIN F. WRIGHT Jr. 


t many local bar professional- 

ism programs, speakers will 

look into the audience and 

say, "As I look at this group, I 
feel like I am preaching to the choir." In 
North Carolina, preaching to the choir has 
served us well. Members of our profession 
have taken up the mantel of professionalism 
and have encouraged all lawyers and judges to 
take the high road at every opportunity. 
North Carolina lawyers (members of the 
choir) have not left the meeting and exited 
through the back door. Instead, they have 
walked down from the choir loft, shaken 
hands with those in attendance, and invited 
them to join the choir and spread the profes- 
sionalism message. 

In 1991, North Carolina gained national 
attention for a survey sponsored by the North 
Carolina Bar Association which explored the 
status of our profession. Lawyers revealed fre- 
quent thoughts of suicide, depression, sub- 
stance abuse, exhaustion, and an aversion to 
their children becoming lawyers. In 2003, a 
subsequent survey was conducted jointly by 
LAWLEAD and the Chief Justice's 
Commission on Professionalism (CJCP). 
This survey showed that the state of the pro- 
fession has improved since 1991, and that 
programs implemented by the State Bar and 
other voluntary bar associations have helped 
lawyers better manage and enjoy not only 
their legal careers, but also their personal 
lives. 

Dean Leary Davis of Elon Law School 
recently made a presentation about the dark 
personality traits of lawyers such as how our 
profession enables lawyers to act out these 
traits. Lawyers should not be allowed to act 
improperly under the guise of being a zealous 
advocate while exploiting dark personality 
traits. Instead, lawyers need to be zealous but 
honorable advocates, advancing their client's 
cause with civility and respect. 

Professionalism is an aspirational goal, 
and many states, commissions, and bar asso- 
ciations have adopted professionalism creeds. 
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Some members of the choir are impatient 
with the aspirational approach and would 
welcome codified standards of professional- 
ism that could be regulated by our courts or 
the State Bar. 

Judges are being asked to deal summarily 
with unprofessional and contemptible con- 
duct by lawyers rather than passing the mat- 
ter on to the State Bar. Law schools are being 
challenged to deal with honor code violations 
and improper conduct by law students to 
avoid unaddressed problems becoming big- 
ger problems for the Bar to handle later. Why 
not require the same standards for law stu- 
dents that we do for lawyers? The law is a self 
regulating profession. We need to step up and 
demand professionalism from our lawyers, 
judges, and law students. If we do not accept 
this challenge and improve our conduct, the 
regulation of lawyers may be assigned to an 
entity other than our State Bar. 

North Carolina has emphasized the 
importance of quality of life issues and has set 
the standard high with our secured leave pol- 
icy. This policy insures each lawyer has up to 
three weeks of vacation per year. The 
Standing Committee on Professionalism of 
the ABA is reviewing our policy to determine 
if it should be recommended nationwide. 
The CJCP's Professionalism Support 
Initiative (PSI), which is a confidential peer 
intervention program, is being considered in 
other states. The judges, lawyers, and law stu- 
dents of our state engage in many volunteer, 
pro bono, and public service projects; but we 
can do more. 

Consequently, the choir needs to grow, 
and with encouragement and positive men- 
toring it will happen. Lawyers are difference 
makers. In an effort to properly interpret the 
rule of law and defend the Constitution, 
lawyers take on unpopular causes, represent 
the weak and poor, challenge the powerful, 
and guide and advise big business and gov- 
ernment officials. Because of the nature of 
our work, we are the target of jokes and 
media attacks. Because of the sins of a small 


percentage of our members, we all suffer. But 
as the choir gets larger and the quality of the 
music gets better, those media attacks and 
sarcastic remarks will become fewer and less 
caustic. However, we need to improve the 
attitudes among our own members of the 
bar. 

Join the choir for 30 days. Treat everyone 
with respect; adopt a positive attitude that 
uplifts the client and the profession. Listen to 
war stories told by experienced lawyers and 
hear the pride in their voices as they relate the 
lessons they have learned. Learn from those 
lessons as you go forward and continue your 
career as a zealous but honorable lawyer. 
Being a member of the choir is not always 
easy. It takes hard work, practice, dedication, 
and the willingness to help others in and out- 
side of the choir with their personal and pro- 
fessional lives. Choose not to sit in the back 
of the church, reading the newspaper and 
ignoring the preacher's message or the beau- 
ty of the choir's music just to get credit for 
being there. CLE credit might get you pro- 
fessional compliance with the State Bar, but 
choir service will get you so much more with 
its intangible rewards of helping to make our 
profession better. 

If you think you cannot be a member of 
the choir because of past sins, forgive your- 
self. Forgive others. We all make mistakes. 
Get help if you need it. Perhaps you want to 
be a choir leader by mentoring and helping 
new lawyers get started. Be a choir member 
by volunteering for pro bono work or reach- 
ing out to that lonesome lawyer who rarely 
attends bar functions. 

Although some of us carry a better tune 
than others, we all need to be a member of 
the choir rather than just another pew sitter. 
I hope you will develop your talents and gifts 
and make the legal profession in North 


Carolina the best in the country. = 


Melvin FE Wright Jr. is the executive director 
of the Chief Justices 


Professionalism. 


Commission on 
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Conditional Admission 
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y youngest son regis- 

tered with the 

Selective Service 

Administration a 

couple of weeks ago. 
Coincidentally, I read an article in the 
newspaper that stated that the United 
States Army, in an effort to keep the ranks 
full of volunteers in a time of war, has 
apparently decided to recruit more convict- 
ed felons. Being a former expert in the field 
of professional responsibility, I was quick 
to notice a personal conflict of interest in 
my reaction to the news. As a citizen, | 
doubted the wisdom of entrusting more 
assault rifles to the felonious. As the father 
of a potential draftee, the decision seemed 
almost Solomonic. 

Like the army, the legal profession 
requires its "recruits" have certain qualifi- 
cations. To deserve the trust and confi- 
dence of the public, applicants to the Bar 
must be persons of demonstrated compe- 
tence and integrity. Once upon a time, the 
North Carolina State Bar was responsible 
for establishing the admission require- 
ments and the administration of those 
requirements. Since 1973, these important 
duties have been entrusted to the North 
Carolina Board of Law Examiners (the 
Board). The Board is best known, of 
course, for its semi-annual orchestration of 
the bar examination, which is administered 
to cull those who may not possess the basic 
understanding of substantive law that is 
essential to competent practice. The bar 
exam is, no doubt, a valuable tool for iden- 
tifying the manifestly unprepared, but few 
would argue that it is an entirely reliable 
index of professional competence. A test 
score, however impressive, must be under- 
pinned by education to be credible. 
Otherwise, there is no assurance that the 
prospective lawyer has any familiarity with 
the breadth of the law or with its profes- 
sional culture. Accordingly, it has long 
been required in North Carolina, and most 
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other states, that applicants for admission 
to the Bar hold meaningful degrees from 
bona fide law schools; that is to say, law 
schools accredited by the American Bar 
Association. 

The ascertainment of substantive com- 
petence is a relatively objective process. As 
a psychometric exercise, the bar examina- 
tion may be flawed, but it does tend to dis- 
criminate precisely. A passing grade is a 
passing grade. A failing grade is not. It is 
also relatively easy to ascertain whether an 
applicant has a degree from an approved 
law school. There's a list, it's readily avail- 
able, and it includes every law school 
accredited by the ABA. It is somewhat 
more difficult to assess the character, and 
the mental and emotional fitness of an 
applicant. And the undertaking is necessar- 
ily more subjective. Behavior and reputa- 
tion are metamorphic things. They are of 
the past and in the present. They may, or 
may not, be predictive of the future. The 
Board of Law Examiners is often called 
upon to decide what sort of past conduct 
ought to be disqualifying. I suspect that it 
is a very difficult job. Leaving aside the 
convicted felons, who now appear to have 
other career options, you can be sure that 
there will always be plenty of applicants 
with checkered pasts. In truth, most of us 
have committed "youthful indiscretions." 
Fortunately for us, and for the public we 
now so ably and responsibly serve, the Law 
Examiners gave us a pass on the "small 
stuff," understanding that such misbehav- 
ior was less indicative of bad character than 
immaturity. We can assume, I think, that 
they are still wise enough to make 
allowances in appropriate cases for the 
civilly disobedient, the marginally misde- 
meanant, and the lamely non-inhalational. 

A more difficult problem is presented 
by the applicant who appears to be fighting 
a losing battle with addiction and/or men- 
tal illness. Happily enough, in these 
enlightened times it is commonly under- 


stood that such afflictions are precisely 
that—afflictions, 
Among prospective lawyers these maladies 
do not generally portend intentional viola- 
tions of the Rules of Professional Conduct. 
They do, however, tend to persist and 
remanifest, often despite the best efforts of 
all concerned, and do pose some ongoing 
risk of harm to the public. The question, 
inevitably, is whether the Board of Law 
Examiners should be licensing substance 
abusers or those who are emotionally dis- 
turbed and, if so, under what circum- 
stances. These are, of course, rather delicate 
matters. Any inquiry bearing upon an 
applicant's medical situation, apart from 
specific conduct or behavior, can raise sig- 
nificant legal concerns regarding privacy 


not moral failings. 


and, some would contend, discrimination 
under the Americans with Disabilities Act. 
Perhaps more troubling is the possibility 
that such questions may have the effect of 
discouraging law students from seeking 
diagnosis and treatment. 

Although I am not privy to their inves- 
tigations or deliberations, I suspect that the 
Law Examiners must struggle mightily 
with applications from persons who are 
known to have significant histories of sub- 
stance abuse and/or mental illness. Leaving 
aside the legal qualms noted in the preced- 
ing paragraph, the Board's options are very 
limited. They can either reject such appli- 
cants as unfit, on the theory that they are 
inordinately dangerous to the public. Or, 
they can admit them on the basis that any 
risk they pose to an unsuspecting public is 
acceptable. There appears to be no other 
choice, in North Carolina that is. 

In 19 other states, however, there is 
another alternative. It's called "conditional 
admission." It is a procedure whereby per- 
sons who have been recently rehabilitated 
from chemical dependency or mental 
health disorders can be admitted to the Bar 
subject to certain conditions relating to the 
continuation of their therapies and the 
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maintenance of their recoveries. For a defi- 
nite period post-licensure, they are moni- 
tored. So long as all conditions are satis- 
fied, they remain members of the Bar with 
all the privileges ordinarily enjoyed by 
licensed attorneys. Upon a failure of condi- 
tion, however, their licenses can be sus- 
pended or revoked without reference to 
ethical 
Conditional admission has recently been 
embodied in the form of a Model Rule by 
the ABA. Significantly, a special committee 
of the Board of Law Examiners is presently 


any particular transgression. 


reviewing the Model Rule and other rele- 
vant authorities to determine whether the 
concept makes sense for our citizens. 
Representatives of the State Bar Council 
expect to participate in this study. It's an 
interesting and important issue with 
respect to which the council has as yet 
taken no position. My purpose at this junc- 
ture is simply to make you aware of its pen- 
dency. 

A quick overview of the ABA's Model 
Rule is instructive. It contemplates that, 
"{A]n applicant who currently satisfies all 
essential eligibility requirements for admis- 
sion to practice law, including fitness 
requirements, and who possesses the requi- 
site good moral character required for 
admission, may be conditionally admitted 
to the practice of law if the applicant 
demonstrates recent rehabilitation from 
chemical dependency or successful treat- 
ment for mental or other illness....that has 
resulted in conduct or behavior that would 
otherwise have rendered the applicant cur- 
rently unfit to practice law, and the con- 
duct or behavior, if it should recur, would 
impair the applicant's current ability to 
practice law or pose a threat to the public." 

The conditions imposed by the 
"Admissions Authority" would be 
"designed to detect behavior that could 
render the applicant unfit to practice law 
and to protect the clients and the public" 
and might include submission to "alcohol, 
drug, or mental health treatment; medical, 
psychological, or psychiatric care; partici- 
pation in group therapy or support; ran- 
dom chemical screening; office practice or 
debt management counseling; and moni- 
toring, supervision, mentoring, or other 
conditions deemed appropriate..." 

Under the ABA's scheme, violations of 
the conditions of admission, which would 
initially be in force for up to 60 months, 
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would be reported by the "Monitoring 
Authority" to the "Disciplinary Authority." 
Proceedings could then be instituted to 
determine whether the period of condi- 
tional admission should be extended, 
whether admission should be suspended or 
revoked, or whether some other action 
should be taken. Everything related to con- 
ditional admission, including "the fact that 
an individual is conditionally admitted and 
the terms of the Conditional Admission 
Order shall be confidential..." This secrecy 
apparently would extend also to any pro- 
ceedings conducted by the Disciplinary 
Authority relative to apparent violations of 
the conditions imposed. 

In determining whether to adopt a con- 
ditional admission rule, the Board, the 
council, and the Supreme Court might 
well wonder whether it makes sense to 
admit those with chemical dependencies or 
mental health disorders on any basis at all. 
My unscientific survey of recent cases 
before the Disciplinary Hearing 
Commission indicates that substance abuse 
and/or mental illness are almost always 
involved or pled in some fashion. That 
being the case, a rule disqualifying appli- 
cants with such problems would in all like- 
lihood diminish the risk of harm to the 
public. But it wouldn't make much sense 
as public policy. The fact is that chemical 
dependency and mental illness are perva- 
sive within the population as a whole and 
within the legal profession. True, a great 
many people with these characteristics are 
ultimately disciplined, but the vast majori- 
ty are not. We know, for instance, that 
more than 10% of the Bar (more than 
2000 lawyers in North Carolina as things 
now stand) are or will ultimately become 
substance abusers. We also know that most 
will be able to regulate their addictions well 
enough to practice responsibly and will 
never come to the attention of the State 
Bar's Grievance Committee. Even if we 
could lawfully discriminate against such 
people as a class by totally denying them 
admission to the Bar, we couldn't do it log- 
ically without also ordering a purge of the 
previously admitted, also without regard to 
actual misconduct. After all, if addiction is 
reason enough to reject an applicant to the 
Bar, it is also sufficient cause to disbar a 
licensed attorney. Heck, we might as well 
sack all 2,000 substance abusing lawyers 
right now and call it "ethical cleansing." 


Proponents of conditional admission as 
conceptualized by the ABA argue with 
some force that such a rule would serve the 
interests of both the applicant and the pub- 
lic. The procedure's very existence and its 
confidential character would, they con- 
tend, encourage law students to "come in 
from the cold." They could seek diagnosis 
and treatment for their problems, confi- 
dent that disclosure of their circumstances 
during the admissions process would not 
be automatically disqualifying, and that 
their eventual status as conditional admit- 
tees would not become known and stigma- 
tizing in the community. The public would 
be benefited because conditional admittees 
would be monitored appropriately. In the 
event that someone resumed his or her 
excessive drinking, failed a drug test, or 
stopped taking their medication, the State 
Bar would know and could immediately 
intervene. We wouldn't have to wait for 
anyone to "get hurt." We wouldn't have to 
wait for someone to file a grievance and 
initiate a rather prolonged disciplinary pro- 
ceeding. We would simply have an expedit- 
ed hearing to determine whether a condi- 
tion has failed, hopefully before any clients 
have been neglected or otherwise abused, 
and then do whatever seems necessary to 
protect the public. 

The most troublesome aspect of the 
ABA's formulation appears to relate to 
confidentiality. While secrecy may be 
essential to such a rule's effectiveness, 
many commentators feel that the public 
has a very legitimate interest in having 
access to all material information concern- 
ing a lawyer's fitness to practice. It's one 
thing to concede that a formerly impaired 
but recently rehabilitated lawyer ought to 
be licensed conditionally. It's quite another 
to contend that the prospective client, with 
much at stake personally, ought to be 
denied knowledge of his prospective 
lawyer's "special" status. In any event, I 
suspect that this particular issue will loom 
large in the coming debate in North 
Carolina as to whether we ought to adopt 
a conditional admissions rule. 

In the meantime, rejoice with me that 
my kid will be sharing a dorm room with a 
freshman next year rather than a foxhole 
with a felon. = 


L. Thomas Lunsford II is the executive 
director of the North Carolina State Bar. 
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A Profile in Specialization—Jan Pritchett 


AN INTERVIEW BY DENISE MULLEN, 


recently had an opportunity to talk with Jan Pritchett, a board certified specialist in 


criminal law from Greensboro. Pritchett earned his undergraduate degree at Winston- 


Salem State University and his law degree at the Southern University Law Center in 


Baton Rouge, LA, in 1994. After working in the Guilford County District Attorney's 


office, he joined Schlosser and Pritchett, representing criminal defendants. He became a board 


certified specialist in state and federal criminal law in 2006. Here are his comments about the spe- 


cialization program and the impact it has had on his career. 


Q: Why did you pursue certification? 

I talked to a few local board certified spe- 
cialists about what the program entailed and 
thought they were encouraging and that the 
program sounded interesting, so I decided 
to apply. After my work as a prosecutor and 
a defense attorney, it seemed to be a good 
next step in my legal career. 

Q: How did you prepare for the examina- 
tion? 

I read Chapters 15 and 15A of the 
General Statutes, looked at previous exam 
questions in the online exam guide, read all 
of the recent criminal law cases that I could 
find, and reviewed all of my recent continu- 
ing legal education (CLE) course material. 
Q: Was the certification process (exam, ref- 
erences, application) valuable to you in any 
way? 

The process was definitely valuable, par- 
ticularly studying for the exam. I hadn't had 
the opportunity to just sit and read so much 
in a long time. While I was studying, I ran 
across a few obscure rules that were interest- 
ing. I made some inquiries and researched a 
bit more and found that I was able to use 
the information, with good results, in a cou- 
ple of my cases! 

Q: Has certification been helpful to your 
practice? 

Yes, it has been helpful to my practice in 
many ways, but interestingly the CLE 
requirements have had a big impact. I used 
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to occasionally take courses in other subject 
areas just to fit something in, but I now take 
all of my required CLE courses in criminal 
law. This focus has changed the way I think 
about CLE and how much I listen, pay 
attention, and learn. The in-depth knowl- 
edge that I've gained is beneficial for both 
my practice and, more importantly, my 
clients. 

Q: What do your clients say about your cer- 
tification? 

Some clients identify me as a result of my 
certification, more often they find me 
through word of mouth and other satisfied 
clients. I've noticed that clients accused of 
the more white-collar crimes are more likely 
to know about the certification. 

I also get referrals from other certified 
specialists who are using the Directory of 
Legal Specialists that the State Bar publishes 
each year. I use the directory quite a bit to 
make referrals in other parts of the state as 
well. 

Q: How does your certification benefit 
your clients? 

Because of the specialist designation, I 
find myself studying more. I think many 
lawyers get into the habit of practicing law, 
but not studying law. With this increased 
focus on criminal law, I find a stronger 
desire to keep my knowledge both current 
and comprehensive. 

Q: Are there any hot topics in your special- 
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ty area right now? 

One hot topic involves changes in sen- 
tencing guidelines. Some federal inmates will 
receive a two-level reduction as a result of the 
United States Sentencing Commission's 
recent amendment to the Federal Sentencing 
Guidelines to lessen the disparity between 
sentencing on crack and powder cocaine 
cases. 

Q: How do you stay current in your field? 

I read the Advance Sheets from the 
United States Supreme Court, the Fourth 
Circuit Court of Appeals, the North 
Carolina Supreme Court, and the North 
Carolina Court of Appeals. The Advance 
Sheets contain preliminary information 
about decisions from those courts or juris- 
dictions. I typically see a direct relationship 
to cases that I'm currently handling. 

Q: How is certification important in your 
practice area? 

Becoming a board certified specialist real- 
ly pushes you to focus on your specialty area 
and helps you to easily identify issues that 
you'll need assistance in handling. For exam- 
ple, in a few cases, my clients have had immi- 
gration issues and I've been very appreciative 
to get help from board certified specialists in 
immigration law. 


SUMMER 2008 


Q: How does specialization benefit the 
public or the profession? 

Having more education and training in 
your practice area means that your clients 
can have a higher degree of confidence in 
your abilities. In general, I think clients are 
less likely to run into issues of distrust or 
mishandling of cases when lawyers concen- 
trate on a smaller number of practice areas. 
Specialization leads to more competent rep- 
resentation, which benefits both the public 
and the profession. 

Q: Is there a recent case you've had where 
your specialization came in handy? 

Yes, because of my certification I focus 


all of my CLE hours on criminal law and 
have started to take courses that before | 
would not have chosen. I completed a 
course offered by the National Association 
of Criminal Defense Lawyers that included 
a couple of new trial techniques that sound- 
ed interesting. I was able to use one of 
them, with success, in a recent criminal 
trial. 

Q: How do you see the future of special- 
ization? 

I think more and more lawyers will seek 
certification as they talk to those who have 
already become certified specialists and see 
the benefits of becoming involved in the 


program. 
Q: In what other areas would you like to 
see certification offered? 

I still think that personal injury would 
be a good fit and meet the needs of many 
consumers. 

Q: What would you say to encourage 
other lawyers to pursue certification? 

Certification is an important goal to 
pursue. It is the ultimate measure of per- 
sonal competence in your field. = 


For more information on the State Bar's 
specialization program, please visit us on the 
web at www. nclawspecialists. gov. 


2008 Specialization Award Recipients 


The 2008 Howard L. Gum Service 
Award was presented to Jaye Meyer 


Meyer was the chair of the Family Law 
Specialty Committee from 2006 to April 
2008. She was nominated by her fellow 
committee members as a “selfless servant 
who has a smile on her face no matter how 
daunting or challenging the task!” 

Meyer is listed in the Best Lawyers in 
America and North Carolina Super Lawyers. 
She has been recognized by Business North 
Carolina magazine as one of the Legal Elite 
in North Carolina. She is a board certified 
specialist in family law, a fellow in the 
American Academy of Matrimonial 
Lawyers, and is certified as a family financial 
mediator. 

Meyer was admitted to the North 
Carolina Bar in 1990. She earned her BA 
cum laude from Wake Forest University and 
her JD with high honors from the University 
of North Carolina, where she served as edi- 
tor-in-chief of the North Carolina Law 
Review. 

Meyer has served on the Family Law 
Council of the North Carolina Bar 
Association and was the chair of the North 
Carolina Bar Association Family Law 
Section in 2000-2001. Her hobbies are hik- 
ing and running. She has completed 45 
marathons since 1994. 


The 2008 James E. Cross Leadership 
Award was presented to Terri Gardner 
Gardner is a certified specialist in busi- 
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ness bankruptcy law, practicing in Raleigh. 

Her nomination drew attention to her 
leadership with the following points: 

* Active in bankruptcy law for 25 years 

* One of the initial authors of the NC 
Bankruptcy Practice Manual 

¢ Served on both the Bankruptcy Law 
Specialty Committee as well as the Board of 
Legal Specialization 

e Also Executive 
Committee of the American Board of 
Certification 

* Active in the American Bankruptcy 
Institute, including service on the Advisory 
Board and the Ethics Committee 

¢ Highly regarded speaker at state-wide 


serves on_ the 


and national seminars 

¢ Author of many articles and manu- 
scripts on bankruptcy 

¢ Named to the Business North Carolina 
Legal Elite as well as the Hall of Fame 

* Recognized as one of the Top 50 
Women Attorneys in NC, and listed in 
North Carolina Super Lawyers 

Her nominator sums up this impressive 
list with the following: "Her substantial 
achievements and volunteerism are comple- 
mented by her welcoming of new practition- 
ers and the encouragement she offers to 
other attorneys to seek specialization and 
otherwise develop their practice. Apart from 
any award, her cheery attitude, her concern 
for her clients, the professionalism she 
exhibits in her cases, and the care she takes in 
her practice place her among the legal elite in 


the bankruptcy field." 


The 2008 Sara H. Davis Excellence 
Award was presented to J. Kirk Osborn 

The award was presented posthumously 
to Kirk Osborn's family—his wife Tania 
Osborn, and Michela and Jenna Osborn, his 
daughters. 

Nearly a year ago, Kirk Osborn died sud- 
denly, leaving his wife and two teenage 
daughters. He was at the height of his legal 
career. He was a certified specialist in state 
and federal criminal law, as well as criminal 
appellate law, one of only eight lawyers 
statewide to achieve this distinction. 

His nomination reminds us that Osborn 
stepped up to represent one of the Duke 
Lacrosse players during a time when they 
were the most unpopular defendants in 
America, having been branded as "hooli- 
gans." Osborn spent his career defending the 
unpopular, the broke, the guilty and the 
damned. He was the first public defender in 
Orange and Chatham Counties, building a 
PD program that is now one of the flagship 
programs in our state. 

His nominator reports the following: "I 
have had the absolute privilege of working 
with Kirk as co-counsel in numerous cases, 
including two capital murder cases. Kirk suc- 
ceeded because he outworked the State, was 
a gifted orator and advocate, and was incred- 
ibly smart. None of Kirk's clients whom he 
represented in superior court received the 


death penalty. Kirk was incredible." = 
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More Frequently Asked Questions 
about Mandatory IOLTA 


Evelyn Pursley, director of the NC 
IOLTA program, and the IOLTA staff at the 
State Bar are working diligently to answer 
questions about the transition to mandatory 
IOLTA for all general trust accounts. My 
column in the last edition of the Journal set 
forth some of the most frequently asked 
questions received by the IOLTA staff. But 
the questions about trust accounting and 
IOLTA keep coming. Before devoting the 
rest of the column to more Q and A, here is 
the most important thing you need to 
know: 

To avoid suspension of your law license, 
you must certify your compliance with the 
mandatory IOLTA program by June 30, 
2008. Every active member of the State Bar 
must annually certify that all general client 
trust accounts maintained by the lawyer (or 
the lawyer's firm) are IOLTA accounts or 
that the lawyer (or law firm) is exempt from 
the program because no general client trust 
accounts are maintained. Lawyers may 
complete the certification on the annual 
dues notice form or electronically via the 
State Bar website (www.ncbar.gov). Failure 
to timely certify will result in administrative 
suspension of a lawyer's license. Before pro- 
ceeding with the suspension process, how- 
ever, the IOLTA staff will send a notice to 
non-compliant lawyers with a document 
that can be used to provide the required 
certification. If you receive a letter from 
NC IOLTA informing you that you have 
not complied with the IOLTA certification 
requirement, please complete and return 
the certification document as soon as possi- 
ble. 

Q: Which State Bar employees can answer 
questions about my trust account? 

Depending upon the nature of your 
question, employees in different depart- 
ments at the State Bar may be able to assist 
you. If you let the receptionist know the 
nature of your question, she will connect you 
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with the right staff member. Questions 
about trust accounts generally fall into one of 
three categories. Here are the categories and 
the employees who can assist you: 

m Questions regarding trust account 
practices: 

Bruno DeMolli and Alice Mine (and 
Nicole McLaughlin and Suzanne Lever for 
ethics questions) at 919-828-4620. 

= Questions regarding a notice to the 
State Bar that a check was presented against 
insufficient funds (NSF notification): 

Don Jones and Dawn Whaley at 919- 
828-4620. 

= Questions regarding IOLTA compli- 
ance, such as how to establish an IOLTA 
account or certify compliance: 

Evelyn Pursley, Claire Mills and Sonja 
Puryear at 919-828-0477. 

Q: Is it permissible to deposit the lawyer's 
or law firm's funds in the client trust 
account? 

No, except for funds necessary to service 
the account. For example, the lawyer's funds 
may be deposited in the account to pay bank 
service charges or to maintain a minimum 
balance to keep the account from going dor- 
mant. 

Q: May I do online banking with an 
IOLTA account? 

Some banks are telling lawyers that 
IOLTA accounts are not eligible for on-line 
banking. This is an erroneous assumption by 
bank staff based upon the fact all IOLTA 
accounts use the same federal tax id number 
and most bank accounts are accessed online 
by using a federal tax id number. IOLTA has 
worked with banks to solve this problem by 
having the lawyer or law firm choose a dif- 
ferent access code for online banking. If you 
have any problems working with your bank 
to get online banking, contact the NC 
IOLTA office for assistance. 

Q: If a law firm holds funds of NC clients 
in an out-of-state account, how should that 
account be set up? 

If the account is in another state, the 


depository bank must have branch offices 
in North Carolina and the account must 
hold only the funds of North Carolina 
clients. If the funds of North Carolina 
clients are segregated in this manner, the 
lawyer can comply with the duty to remit 
interest from entrusted client funds to NC 
IOLTA. 

Q: If a trust account is designated for a 
particular client but holds short term or 
nominal amounts should it be set up as an 
IOLTA account? 

The decision as to whether to establish 
an account as IOLTA (the interest from 
which is remitted to NC IOLTA at the 
State Bar for the purpose of making grants) 
or as a dedicated account (the interest from 
which benefits a specific client) is based 
upon the duty to invest. Guidelines for 
determining when there is a duty to invest 
are now found in the revised comment to 
the trust account rules (1.15-1-3) in the 
Rules of Professional Conduct. Even a trust 
account designated for a particular client 
that holds only short term or nominal 
funds should be an IOLTA account if the 
attorney has made the determination that 
the funds could probably not earn suffi- 
cient interest to justify the cost of investing 
and reporting. Essentially, a trust account 
will now either earn interest for a specific 
client or for NC IOLTA. 

Q: Which banks treat IOLTA accounts 
favorably? 

NC IOLTA maintains a list of banks 
that currently have IOLTA accounts. The 
list is available on the State Bar website 
(www.ncbar.org). Many banks (currently 
57 out of 95 banks) waive service charges 
on IOLTA accounts, and at some banks 
IOLTA accounts yield higher income. 
Banks that waive service charges and banks 
yielding higher income levels are noted on 
the list. If you want more information 
about IOLTA policies at a particular bank, 
call the NC IOLTA office. = 
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LAWYER ASSISTANCE PROGRAM 


Springtime Garden Tool Kit 
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Two peach trees are blooming in the back 
yard, the daffodils have all pushed up, and the 
last of the camellia blossoms are splashes of 
red velvet on the lawn. It's that time of 
spring—the time to plan your garden. 

You may not be a gardener, but basic gar- 
dening principles are important to creating 
not just the exterior garden, but the kind of 
interior garden in which you would like to 
live. 

First, a gardener has to have a good knowl- 
edge of his resources—the kind of ground he 
is working with, how to make it fertile, and 
how to deal with pests. The answers to all of 
these questions begin with what the gardener 
would like to grow. 

Likewise, lawyers often come to the 
Lawyer Assistance Program when they are 
stuck somewhere in their life. One of the pri- 
mary causes of anxiety, depression, and other 
manifestations of "stuck-ness" is that the 
lawyer has somehow gotten out of touch with 
his internal values. Somehow he is spending a 
lot of time growing somebody else's plants. 

The key initial enquiry often is, based on 
your values, what do you want to grow? 
There's a lot of competition for our values. 
Our culture is constantly bombarding us with 
the values that someone on Madison Avenue 
thinks we ought to have. Our professional 
need to be successful can provide a constant 
driving pressure to earn more. Making a 
decent living is important for all of us, but if 
the values of others are the primary values 
driving our lives as lawyers, they may keep us 
out of touch with who we really are and what 
is important to us. 

Most of us know that, just as an athlete's 
primary asset is her physical condition, a good 
lawyer's primary asset is the kind of person she 
is. Once we have developed the basic compe- 
tencies in the areas of law where we practice, 
the primary way our life is made more satisfy- 
ing is by how we most become the kind of 
person that our values represent. Different 
psychological theories, different spiritual prac- 
tices, and various philosophical approaches to 
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this question of becoming what your values 
represent all have several things in common. 

First, there seems to be a universal 
acknowledgement that we all need a mentor. 
We all need the help of a master gardener, 
someone who understands the issues we face 
in our life and has from their life experience 
some lived wisdom. This means that we need 
a fundamental relationship with someone 
who can help us become more of what our 
values represent. This might be a mentor in 
our law practice, a therapist, a sponsor, a 
coach, or a spiritual advisor. What is impor- 
tant is that this is someone with whom we talk 
on a regular basis about how we are making 
our values a part of our life. 

Often as we grow up we define ourselves 
by our opposition. We grow up with an arbi- 
trary, unfair father and become committed to 
fairness. We see individuals mistreated by the 
abuse of private or governmental power and 
become committed to the value of trying to 
correct those injustices as lawyers. In this way 
our beliefs grow from a place of opposition. 
We also live in a time of strikingly different 
view points about many things. While our 
individual political views, social outlooks, and 
religious perspectives are important to us, 
there is a sense that our beliefs are often 
formed in reaction to this strident public dis- 
course. When this occurs our beliefs are not 
truly grounded in who we are. In such a case, 
our beliefs and viewpoints often give the illu- 
sion of defining who we think we are. Such 
views are, most times, simply our response to 
an external set of facts. What really defines 
who we are are the values that we actually live 
in our life. 

Let me make this less abstract. A simplistic 
example would be: I may be very concerned 
about the harsh brutality being experienced 
by Tibetans, but that belief is not incorporat- 
ed into who I am if I am oblivious to a neigh- 
bor who is struggling with cancer. The inter- 
nalization of values occurs gradually as we 
grow older. The important awareness is to 
realize that our beliefs can be a trap. They can 
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be so strong that they seem to define us. Yet, 
unless they are truly incorporated into our 
lives, they are not going to allow us to grow 
the kind of garden that we would like to have. 
The importance of a mentor in our life is that 
we have someone to help us see when we are 
living our values and when we are just living 
in our opinions. 

The second universal principle for a 
healthy gardener is to be in a community of 
other gardeners. That is, it is important to be 
around other people who are trying to grow 
the same kind of life that you hope to have. 
We all need each other's support and, without 
such community, trudging an authentic path 
alone loses its savor. You may be a member of 
a 12-step community, a dedicated church 
worker, a person involved in an arts organiza- 
tion—whatever the pull of what you value, 
committing to a group that shares your inter- 
est will bring greater fulfillment. 

What great fun it is in late winter and early 
spring to thumb through the garden catalogs, 
looking at all the vivid pictures of the luscious 
fruits and vegetables that are displayed. Each 
variety has some description of how to pro- 
duce it and the kind of yield that can be 
expected. In the same manner, the third uni- 
versal principle is a good source of knowledge 
to go by. We live in a post-modern culture 
where truth often seems to be very relative, 
where the truth from various traditions is 
overlapping, and a single truth unclear. We all 
have to find the limited truth that serves us 
best and commit to using it as a vehicle for 
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POT A UPD OATTSE 


IOLTA Update 


Income 

All information on IOLTA income 
earned in 2007 has now been received and 
recorded. Again this year, we can report 
that income was the highest in NC IOLTA 
history. Not only did we surpass our goal 
by exceeding $4.5 million, but we received 
over $4.6 million. Our total income 


lIOLTA REMINDER 


To avoid suspension of your law 
license, you must certify as to your com- 
pliance with the now mandatory IOLTA 
program by June 30, 2008! 

A number of attorneys have failed to 
certify their IOLTA status when paying 
dues. Every lawyer must be in compli- 
ance with this requirement no later than 
June 30, 2008, to avoid administrative 
suspension of the law license. Under 
revised rules governing the NC IOLTA 
program (approved by the NC Supreme 
Court in March 2008), lawyers must 
certify annually when paying their NC 
State Bar dues that all general client 
trust accounts maintained by the 
lawyer/law firm are IOLTA accounts 
OR that they are exempt from the pro- 
gram because they do not maintain gen- 
eral client trust accounts. Failure to 
comply could result in administrative 
suspension of the law license. During 
this transition year for mandatory 
IOLTA compliance, the NC IOLTA 
staff will send a mailing to those attor- 
neys who have failed to certify with a 
document that can be used to cure the 
deficiency before anyone is liable to be 
suspended. If you receive a letter from 


NC IOLTA informing you that, 


though your dues were paid, you have 
not complied with the IOLTA certifi- 
cation requirement, please complete 
| and return the certification document 


as soon as possible. 
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increased (by 3%) despite declining 
income in the last two quarters of the year 
(with the exception of December) due to 
decreased principal balances in the 
accounts. We attribute the increase in total 
income to two developments: 1) an 
increased number of accounts as attorneys 
began to establish IOLTA accounts under 
the now mandatory program and 2) an 
improved policy on IOLTA accounts at 
RBC Centura—one of our six largest 
banks—beginning in December. 

A number of IOLTA programs are 
reporting a significant income decline. We 
hope that the change to mandatory IOLTA 
will result in stable or increased income for 
2008 despite the lower principal balances. 
We have established over 1,500 new 
IOLTA accounts since November 1, 2007. 


Bank Policies Make a Difference 

We have been very pleased by the posi- 
tive response that we have received to the 
change to a mandatory IOLTA program 
from banks in North Carolina. A number of 
banks have taken this opportunity to pro- 
vide CLE programs for their attorney cus- 
tomers regarding trust account practices 
that have included presentations on IOLTA. 
We are also continuing to work with partic- 
ipating banks to improve their IOLTA poli- 
cies. As noted above, RBC improved their 
interest rate policy (now 1% on all 
accounts) in December. Wachovia, another 
one of our large banks, improved their poli- 
cy (by paying 50% of the fed rate on 
accounts over $100,000) beginning in 
January. 

NC IOLTA maintains a list of banks that 
currently have IOLTA accounts. That list is 
available on the State Bar's website 
(www.ncbar.com/programs/banklist.asp). 
Many banks (57 out of 95 as of April 2008) 
waive service charges on IOLTA accounts, 
and some banks apply a policy to IOLTA 
accounts that result in a higher income yield 
from that bank. Both banks that waive serv- 
ice charges and those with policies yielding 
higher income levels are noted on the list. If 


you would like more information about 
IOLIA policies or accounts at a particular 
Pp Pp 


bank, please call the NC IOLTA office. 


Administration of IOLTA Grants and 
State Funds 

For 2008, NC IOLTA is administering 
just over $4 million in grants—also a record 
for the program (compared to $3.9 in 
2007). The trustees also put $150,000 into 
the Reserve Fund which is used to keep 
grants stable during income downturns due 
to low interest rates. NC IOLTA also 
administered over $5 million in state funds 


in 2007. 


Future Plans 

In addition to working to improve bank 
policies, the program's staff and trustees 
continue working to implement the manda- 
tory program requirements. The transition 


to a mandatory IOLTA program began in 
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FEA 7. U-R EO AR gol ost 


Marcelle Harwell Pachnowski 


Painting is my passion. The act of paint- 
ing—-the movement, the gesture, the process 
of selecting brushes, palette knives, paints and 
colors, textured mediums, the music underly- 
ing and reinforcing the process—is an exu- 
berant ritual. All five senses are part of this 
painting/ritual process that has been the 
essence of my adult artistic life. 

My concern for not "being" identified 
from a specific region of the country or iden- 
tified with a specified style of painting has at 
times been isolating, but it is central to my 
creative process, and to my quest for recogni- 
tion, validation, and acceptance. My place as 
a woman artist—wife, mother, and grand- 
mother—raised and educated in a male- 
dominated society is also at the heart of my 
process. Heartache, grief, loss, pain, joy, love, 
bliss, lust, excitement... look at my paintings 
as a mirror of my life. This is who I am—a 
colorist in a digital age. 


Marcelle Harwell Pachnowski holds a 
BA from American University in 
Washington, DC, and an MFA in painting 
and drawing from the University of 
Maryland. She has exhibited in hundreds 
of curated, juried and invitational exhibi- 
tions at both the national and internation- 
al level, and in 12 solo shows. Her work is 


Heratige de Malines 
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in numerous private and public 
collections including the Malt 
Beach Art Center in Tampere, 
Finland, the College of 
Charleston, the Williamsburg 
Art & Historical Center in 
Brooklyn, and the University 
of Southern California's 
Thornton School of Music 
Scoring for Motion Pictures 
and Television Department. 


She has taught at the 
University of Maryland, 
Western Carolina University, 
Columbus College, Duke 
Ellington School of the Arts, 
and Gibbes Museum School in 
Charleston. Recent awards 
include "Herstory" Artist 
Showcase Winner, Manhattan Arts 


International magazine in 2000; Award of 
Excellence, Manhattan Arts International, 
"Healing Power of Art" Competition in 
2003; and The Metropolitan Museum of 
Art Award from the Catherine Lorillard 
Wolfe Art Club of New York City in 2003. 
In addition to her career as an accom- 
plished artist, Marcelle is an arts commu- 
nity activist. Over the years, she has 
worked with county and state officials to 
form a local arts council in 

North 


organized fundraisers and art 


western Carolina; 


festivals; regularly brought 
artists into the public schools 
as artists-in-residence; and lob- 
bied for support of the arts. 
She was herself an artist-in-res- 
idence on the city, county, and 
state levels while living in 
Atlanta where she was also the 
first visual artist to be an artist- 
in-residence in a homeless shel- 
ter for women and children. 
While living in Brooklyn, 
Marcelle became active in the 
Society of 
Contemporary Artists, the 


Salmagundi Club, and the 


American 


National Association of Women Artists, 
the oldest professional women's fine arts 
organization in the United States. Marcelle 
served as president, vice president, and 
board member of the National Association 
of Women Artists. Marcelle remains active 
in the Washington, DC, chapter of the 
Women's Caucus for Art, and currently 
resides in the Chapel Hill area. = 


Each quarter, the works of a different 
contemporary North Carolina artist are 
displayed in the storefront windows of 
State Bar building. The artworks enhance 
the exterior of our building and provide 
visual interest to pedestrians passing by on 
Fayetteville Street. The State Bar is grate- 
ful to The Collectors Gallery, the artists’ 


representative, for arranging this loan pro- 


gram. The Collectors Gallery is a full serv- 


ice gallery that represents national, region- 
al, and North Carolina artists, and pro- 
vides residential and commercial consult- 
ing. Readers who want to know more 
about an artist may contact Rory Parnell 
or Megg Rader at TCG, 323 Blake Street, 
Raleigh, NC 27601 (919.828.6500). 
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THE DISCIPLINARY DEPAR IMENT 


Lawyers Receive Professional Discipline 


Disbarments 

Former Charlotte lawyer Thomas D. 
Brown surrendered his law license and was 
disbarred by the Wake County Superior 
Court. Brown acknowledged that he had mis- 
appropriated entrusted funds totaling at least 
$970,000.00. 

Jeffrey Howle, formerly of Charlotte, was 
disbarred by the Disciplinary Hearing 
Commission for filing false reimbursement 
requests with his law firm for CLE programs 
he had not taken and for making false repre- 
sentations to the State Bar's Grievance 
Committee. 

Neil G. O'Rourke of Apex surrendered his 
law license and was disbarred by the Wake 
County Superior Court. O'Rourke pled 
guilty in the federal district court for the west- 
ern district of North Carolina to one count of 
conspiracy to commit loan fraud, mail fraud, 
wire fraud, bank fraud, and securities fraud. 

The DHC disbarred Charles E. Robinson 
of Rocky Mount. Robinson neglected and 
failed to communicate with several clients, 
failed to comply with discovery obligations 
and orders of the US District Court, and 
failed to respond to the Bar. Robinson's neg- 
lect caused several clients’ cases to be dis- 
missed with prejudice. Robinson accepted 
new cases and fees from new clients while 
neglecting existing clients. 

Anthony Young of Charlotte surrendered 
his law license to the Wake County Superior 
Court and was disbarred. Young pled guilty 
to criminal offenses arising from mortgage 


fraud. 


Suspensions & Stayed Suspensions 

D. Bernard Alston of Henderson was sus- 
pended by the DHC for five years. He can 
seek a stay of the balance of the suspension 
after 18 months upon enumerated condi- 
tions, including treatment for depression, 
continued LAP participation, annual law 
office management courses, and supervision 
by a practice monitor. Alston neglected and 
failed to communicate with clients, failed to 
respond to the Bar, and failed to properly 
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administer an estate. 

The DHC suspended Shonna Alexander 
of Winston-Salem for three years. She can 
seek a stay of the balance of the suspension 
after one year upon compliance with enumer- 
ated conditions. Alexander neglected several 
clients, failed to respond to a fee dispute peti- 
tion, and failed to respond to the Grievance 
Committee. 

Bradley R. Lamb, formerly of Pittsboro, 
was placed on interim suspension based upon 
his plea of guilty and conviction in Florida for 
the felony offenses of promoting the sexual 
performance of a child, lewd or lascivious 
exhibition, and solicitation of a child over the 
internet. His DHC trial will be held after he 
serves a 15 year sentence of imprisonment. 

The three-year suspension of Randal S. 
Marsh of Boone was activated when the 
DHC found that Marsh failed to comply 
with conditions of a stayed suspension 
imposed in 2007. 

Tamla T. Scott, who relocated from 
Charlotte to Washington DC, without noti- 
fying clients or resolving their cases, was sus- 
pended for three years with the opportunity 
to petition for a stay after one year. Scott neg- 
lected several clients and failed to respond to 
the Bar. 

Creighton "Zeke" Sossomon of 
Highlands was suspended for 1 year by the 
DHC. He engaged in a conflict of interest, 
failed to act with diligence and failed to com- 
municate regarding a real estate transaction, 
disclosed confidential client information, and 
used confidential information to a client's 
detriment. 

The DHC denied a petition by Michael 
H. McGee, formerly of Charlotte, to stay the 
final two years of a five-year suspension 
imposed in 2004. 


Disability Inactive Status 

The Grievance Chair transferred three 
lawyers—Elizabeth Spradlin of Buncombe 
County, Paul Sylvia of Wilmington, and 
Lewis Hoggard of Windsor—to disability 


inactive status. 


Censures 

Robert A. Forquer of Charlotte was cen- 
sured. Forquer engaged in a conflict of inter- 
est by accepting payment for services from a 
third party payor without his client's consent, 
failed to communicate with his client, pre- 
pared a deed at the direction of a third party, 
thereby allowing a third party to direct his 
services, improperly split a legal fee with a 
non-lawyer, and assisted a third party's unau- 
thorized practice of law. 

Lee Rosen, principal of the Rosen Law 
Firm in Raleigh, was censured for the follow- 
ing reasons: (1) the firm did not establish poli- 
cies giving reasonable assurances that all 
lawyers in the firm would conform to the 
Rules of Professional Conduct; (2) the firm's 
fee agreements were structured to collect 
excessive fees for little or no work; (3) the 
agreements were misleading because they pro- 
vided a disincentive to perform work within 
prescribed timeliness; (4) clients were not 
informed that the attorney who did their ini- 
tial consultations would not handle their 
cases; (5) one client was not informed of lim- 
itations on the scope of the firm's representa- 
tion; and (6) the firm undertook to represent 
clients with interests adverse to the interests of 
former clients in the same or substantially 
related matters. 


Reprimands 

J. David Bartenfield of Greensboro was 
reprimanded for assault, communicating a 
threat, secret peeping, fleeing from a police 
officer, and assaulting a police officer. 
Mitigating factors taken into consideration by 
the Grievance Committee included recent 
cooperation and efforts made by Mr. 
Bartenfield to address underlying problems. 

Fayetteville lawyer William E. Brown was 
reprimanded for failure to act with diligence, 
failure to promptly return a client file, and 
failure to promptly respond to the Grievance 
Committee. 

Clair Campbell of Charlotte was repri- 
manded for telephone book and telephone 
advertisements violating Rules 7.1(a)(1)(2), 
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7.1(b), and 1.8(e). 

William L. Durham of Myrtle Beach, SC, 
was reprimanded for failure to participate in 
the State Bar's mandatory fee dispute resolu- 
tion process, failure to inform clients of his 
intent to sell his law practice, failure to com- 
municate with clients, and failure to respond 
promptly to the Grievance Committee. 

Troy C. Homesley Jr. of Mooresville was 
reprimanded for drafting a release of civil 
claims in which his client would pay 
$7000.00 in exchange for the recipient's 
refusal to pursue criminal charges against his 
client. 

Charlotte lawyer Lucky T. Osho was rep- 
rimanded for collecting excessive expenses. 
Osho used inadequate bookkeeping practices 
to record information needed to complete 
applications for payment of fees and expenses 
for representation of indigent clients. 

Edwin A. Pressly of Statesville was repri- 


Tool Kit (cont.) 


sustaining our growth. This may be found in 
a religious tradition, in a psychological 
approach to how to live life, or in a philo- 
sophical way. Regardless of what works best 
for any individual, the more important impe- 
tus for healthy growth is to make a commit- 
ment to the wisdom path that seems most 
truthful. Hopefully this is done with an open 
flexibility so that, when a limited truth no 
longer serves, it can easily be superseded by a 
new or larger perspective. 

This brings us to the problem of weeds 
and pests. In trying to be most authentically 
true to ourselves, our biggest barrier is often 
the shadow side of our gift. As gardeners we 
recognize that not only do our crops flourish 
best in the most fertile part of the garden, so 
also do our weeds. Right beside our greatest 
strength is the possible growth of our greatest 
weakness. Let me give a few examples. For the 
person whose gifts seem to be their principled, 
purpose-driven life, their shadow side may be 
the tendency to be perfectionistic, judgmen- 
tal, and opinionated. Before this person's gar- 
den can really bloom there needs to be a level 
of discernment of the tendency toward per- 
fectionism so that this weed can be pulled. 
One of the obvious issues in any garden is its 
imperfection and the challenge here is to inte- 
grate nature's organic sense of everything 
being perfect in its own imperfection. 
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manded for paying for a client's medical treat- 
ment, filing suit against a client without first 
notifying the client of the State Bar's fee dis- 
pute program and failing to memorialize in 
writing his agreement to split a fee with 
another attorney. 

Asheville lawyer Jack W. Stewart Jr. was 
reprimanded for failing to act with reasonable 
diligence and failing to participate in the State 
Bar's mandatory fee dispute resolution pro- 
gram. 

Robert K. Trobich of Charlotte was repri- 
manded for failing to respond promptly to the 
Grievance Committee. 

The DHC entered a consent order repri- 
manding Randolph County lawyer Robert 
Weckworth. Weckworth neglected several 
clients, failed to participate in the fee dispute 
program, and failed to respond to the 
Grievance Committee. He had rejected the 
Grievance Committee's reprimand. 


Another person will have the gifts of being 
empathetic and open hearted. The shadow of 
these virtues can be the tendency to become 
possessive and self important. The weed that 
needs to be mulched here is for the person to 
understand and integrate their own neediness. 

Another person may have the gifts of being 
ambitious and inspiring others to success. The 
shadow for this achievement oriented person 
is self promotion and being emotionally 
detached. His challenge is to become aware of 
and to integrate his own shortcomings. 

The list goes on but this gives a few exam- 
ples that we as lawyers readily encounter. The 
key strategy for any kind of weed control is to 
develop enough consciousness of what the 
potential weed problems might be so that 
they can be recognized and dealt with from a 
thoughtful perspective. The weeds will thrive 


in the most fertile area. Most gardens have a 


Petitions for Reinstatement 

Bonnie Lee O'Neal's petition for rein- 
statement to active status was granted by con- 
sent on February 1, 2008. O'Neal, of High 
Point, was transferred to disability inactive sta- 


tus by the DHC on October 14, 2004. 


Notice of Intent to Seek Reinstatement 

Individuals who wish to note their con- 
currence with or opposition to these petitions 
should file written notice with the secretary 
of the State Bar, PO Box 25908, Raleigh, NC 
27611, before August 1, 2008 (60 days from 
publication). 


In the Matter of Gene H. Kendall 

Notice is hereby given that Gene H. 
Kendall intends to file a petition for reinstate- 
ment. The petitioner was ordered disbarred 
by the Disciplinary Hearing Commission fol- 
lowing a hearing on December 29, 2000. 


few weeds regardless of how serious the gar- 
dener is about weeding. And a few weeds are 
not a problem. The important focus is on 


keeping the garden alive, healthy, and vital. = 


The North Carolina Lawyer Assistance 
Program is a confidential program of assistance 
for all North Carolina lawyers that helps lawyers 
address problems of stress, depression, addiction 
or other problems that may lead to impairing a 
lawyer's ability to practice. If you are a North 
Carolina lawyer, judge, or law student and 
would like more information, go to 
www.nclap.org or call toll free: Don Carroll (for 
Charlotte and areas West) at 1-800-720-7257, 
Towanda Garner (in the Piedmont area) at I- 
877-570-0991, or Ed Ward (for Raleigh and 
down East) at 1-877-627-3743. Don ts the 
author of A Lawyer's Guide to Healing pub- 
lished by Hazelden. 


Cy : 
osnal Necting 


You are asked to take notice that the annual meeting of the North Carolina State Bar 


will be held on Friday, October 24, 2008, in conjunction with the council’s quarterly 
business meeting. Further, the council will hold an election on Thursday, October 23, 
2008, at 11:45 a.m. at the Sheraton Capital Center Hotel, Fayetteville St., Raleigh, to 
choose the agency's president-elect, vice-president, and secretary-treasurer for 2008- 
2009. All members of the Bar are welcome to attend these events. 
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PROPOSED OPINIONS 


Ethics Committee Opines on Ghostwriting Pleadings 
for Pro Se Litigants 


Council Actions 

At a meeting on April 25, 2008, the State 
Bar Council adopted the opinions summa- 
rized below upon the recommendation of the 
Ethics Committee: 

2007 Formal Ethics Opinion 4 

Solicitation After Seminar, Gifts to Clients 
and Others, and Distribution of Business 
Cards 

Opinion provides guidance on miscella- 
neous issues relative to client seminars and 
solicitation, gifts to clients and others follow- 
ing referrals, distribution of business cards, 
and client endorsements. 

2007 Formal Ethics Opinion 12 

Outsourcing Legal Support Services 

Opinion rules that a lawyer may outsource 
limited legal support services to a lawyer or a 
nonlawyer outside of the United States (col- 
lectively "foreign assistants") provided the 
lawyer properly selects and supervises the for- 
eign assistants, ensures the preservation of 
client confidences, avoids conflicts of inter- 
ests, discloses the outsourcing, and obtains the 
client's advanced informed consent. 

2007 Formal Ethics Opinion 15 

Clarification of the Requirements for 
Targeted Direct Mail 

Opinion provides clarification of the tech- 
nical requirements for targeted direct mail let- 
ters set forth in Rule 7.3(c) of the Rules of 
Professional Conduct. 

2008 Formal Ethics Opinion 1 

Disclosure of Client Alias in Workers' 
Compensation Action 

Opinion rules that lawyer representing an 
undocumented worker in a workers’ compen- 
sation action has a duty to correct court doc- 
uments containing false statements of materi- 
al fact and is prohibited from introducing evi- 
dence in support of the proposition that an 
alias is the client's legal name. 


Further Actions by the Council 

The council withdrew 2007 Formal Ethics 
Opinion 9, Lawyer's Obligation to Disburse 
Closing Funds, upon the recommendation of 
the Ethics Committee in order that a new 
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proposed opinion on the same subject might 
be published for comment. The proposed 
opinion appears below as Proposed 2008 
Formal Ethics Opinion 7. The council also 
adopted the following opinion after adding a 
word to the final paragraph of the opinion to 
emphasize that lawyers are strongly discour- 
aged from engaging in the type of dual repre- 
sentation described in the opinion: 

2008 Formal Ethics Opinion 2 

Roles of School Board Lawyers in 
Administrative Proceedings 

Opinion holds that a lawyer is not prohib- 
ited from advising a school board sitting in an 
adjudicative capacity in a disciplinary or 
employment proceeding while another lawyer 
from the same firm represents the administra- 
tion; however, such dual representation is 
harmful to the public's perception of the fair- 
ness of the proceeding and should be avoided. 


Ethics Committee Actions 

At its meeting on April 24, 2008, the 
Ethics Committee agreed to recommend that 
the Council withdraw 2007 FEO 9, Lawyer's 
Obligation to Disburse Closing Funds, and to 
issue a new proposed opinion on the same 
subject which appears below. The committee 
also agreed to revise and republish Proposed 
2006 FEO 3, Representation in Purchase of 
Foreclosed Property. Four new proposed opin- 
ions are also published for comment. The 
comments of readers are welcomed. 


Proposed 2006 Formal Ethics 
Opinion 3 
Representation in Purchase of 
Foreclosed Property 
April 24, 2008 

Proposed opinion provides guidelines for 
when a lawyer who represented the trustee or 
served as the trustee in a foreclosure proceeding at 
which the lender acquired the subject property 
may represent all parties on the closing of the sale 
of the property by the lender. 


Inquiry #1: 


Seller (a financial institution) acquires 


property as a result of the foreclosure by exe- 
cution of the power of sale contained in a 
deed of trust securing its own note or a note 
that it was servicing. Client X entered into a 
contract with Seller to buy the property that 
was repossessed via foreclosure. 

Attorney A regularly handles foreclosure 
proceedings for Seller either serving as the 
trustee or as the lawyer for the trustee (both 
roles are referred to herein as the "foreclosure 
lawyer"). In the current proceeding Attorney 
A served as the foreclosure lawyer. 

Client X would like Attorney A to close 
the sale. May Attorney A represent both 
Client X and Seller on the closing of the trans- 
action, including examining title and giving 
an opinion as to title to Client X? 


Opinion #1: 

Yes, provided there is full disclosure to 
Client X of all potential risks and Client X 
gives informed consent. Multiple representa- 
tion of parties to a real estate closing is allowed 
in RPC 210 and in 97 FEO 8. The latter 
opinion holds that a lawyer who regularly rep- 
resents a real estate developer may represent 
the buyer and the developer in the closing of 
residential real estate. Rule 1.7 permits multi- 
ple representation notwithstanding the exis- 
tence of a concurrent conflict of interest if the 
lawyer concludes that he or she can provide 
competent and diligent representation to each 
affected client and the clients give informed 
consent which is confirmed in writing. If 
Attorney A concludes that, under the circum- 
stances, he can still exercise independent pro- 
fessional judgment on behalf of all of the par- 
ties to the closing, he may seek the informed 
consent of Client X. 

Obtaining the informed consent of the 
buyer in this situation means that the buyer 
must be advised of the potential risks to a pur- 
chaser of property that was previously fore- 
closed including the distinctions between 
marketable and insurable title and between a 
non-warranty and a warranty deed. The buyer 
must also be advised of his potential liability 


for homeowners’ association dues. Most 
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importantly, the lawyer must disclose his prior 
participation in the foreclosure and explain 
that the lawyer must examine his own work 
on the foreclosure to certify title to the prop- 
erty. 

Attorney A may represent all of the parties 
to the closing even if Client X procures 
financing to purchase the property (including 
financing provided by Seller). Attorney A 
must be able fully to explain, without objec- 
tion from the lender/seller, the loan docu- 
ments, setting forth the terms of repayment 
(and potentially including a balloon payment 
and/or prepayment penalty), and the status of 
title including any material exceptions 
between the lender's and owner's title insur- 
ance policies. 

If Client X consents to the representation, 
Attorney A may proceed unless and until it 
becomes apparent that he cannot manage the 
potential conflict between the interests of the 
lender/seller and the buyer. If the lawyer 
determines that he can no longer exercise his 
independent professional judgment on behalf 
of both clients, he must withdraw from the 
representation of both clients. 


Inquiry #2: 

Under the facts of Inquiry #1, the contract 
signed by Client X provides that Seller will 
select the title and closing agent. However, the 
contract specifies that the buyer is also entitled 
to legal representation at the buyer's own 
expense. Seller names Attorney A as the 
"title/closing agent" for the sale to Client X. 

May Attorney A represent both Client X 
and Seller on the closing of the transaction, 
including examining title and giving an opin- 
ion as to title to Client X? 


Opinion #2: 

No. Under these circumstances, it is appar- 
ent that it is in Attorney A's personal financial 
interest to preserve and protect his relation- 
ship with Seller. This self-interest will impair 
Attorney A's independent professional judg- 
ment and his ability to be objective and 
impartial when making the disclosures neces- 
sary to obtain informed consent from Client 
X. Therefore, Attorney A may not seek the 
informed consent of Client X and may not 
represent Client X in the closing. 


Inquiry #3: 

Under the facts of Inquiry #2, Attorney B 
regularly represents Seller on various matters 
but did not represent the trustee on the fore- 
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closure of the subject property and did not act 
as trustee. May Attorney B represent both 
Client X and Seller on the closing of the trans- 
action, including examining title and giving 
an opinion as to title to Client X? 


Opinion #3: 

Yes, Attorney B may represent both parties 
to the transaction but only upon satisfaction 
of the following conditions: Attorney B rea- 
sonably believes that the common representa- 
tion will not be adverse to the interests of 
either client; there is full disclosure of 
Attorney B's prior representation and rela- 
tionship with Seller; Attorney B reasonably 
believes that he can exercise independent pro- 
fessional judgment on behalf of Client X 
including explaining to Client X the provi- 
sions of the purchase contract and the distinc- 
tion between a lawyer's opinion on title and 
title insurance; and Client X consents to the 


representation. Rule 1.7; 97 FEO 8. 


Inquiry #4: 

Under the facts of Inquiry #2, Attorney A 
intends to represent only the interests of Seller 
and does not intend to represent Client X in 
closing the transaction. May Attorney A limit 
his representation in this manner? 


Opinion #4: 

Yes, Attorney A may limit his representa- 
tion to Seller. However, if he does so, in light 
of the provisions of the purchase contract, it is 
possible that Client X will be misled about 
Attorney A's role. Therefore, Attorney A must 
fully disclose to Client X that Seller is his sole 
client, he does not represent the interests of 
Client X, the closing documents will be pre- 
pared consistent with the specifications in the 
contract to purchase, and, in the absence of 
such specifications, he will prepare the docu- 
ments in a manner that will protect the inter- 
ests of his client, Seller, and, therefore, Client 
X may wish to obtain his own lawyer. See, e.g. 
RPC 40 (disclosure must be far enough in 
advance of the closing that the buyer can pro- 
cure his own counsel), RPC 210, 04 FEO 10, 
and Rule 4.3(a). Because of the strong poten- 
tial for Client X to be misled, the disclosure 
must be thorough and robust. 


Inquiry #5: 

Under the facts of Inquiry #4, if Attorney 
A limits his representation to Seller, but closes 
the transaction, does he have any duty to dis- 
close or discuss any of the following with 


Client X: defects of title; the difference 
between insurable title and marketable title; 
the exceptions contained in the title policy 
and the need for exception documents at clos- 
ing; and the terms of the sales contract? 


Opinion #5: 

If Attorney A explicitly limits his represen- 
tation to Seller, he cannot give any legal advice 
to Client X except the advice to secure coun- 
sel. Rule 4.3(a). In light of the significant 
issues involved for Client X, Attorney A 
should advise Client X to obtain his own 


lawyer. 


Inquiry #6: 

Under the facts of Inquiry #4, Attorney A 
closes the transaction. The contract required 
the buyer to pay the closing agent's "custom- 
ary closing fee," therefore, Client X pays a fee 
to Attorney A as the title/closing agent. 
Subsequently, a defect of title caused by Seller 
is discovered. May Attorney A be held liable 
to Client X for malpractice? 


Opinion #6: 
This is a legal question that is outside the 
purview of the Ethics Committee. 


Inquiry #7: 

Under the facts of Inquiry #1, the contract 
to buy the property signed by Client X con- 
tains the following conditions: Seller will 
select the title and closing agent; Seller will 
pay the title examination fee and the premi- 
um for the owner's title insurance policy; the 
buyer will pay the title/closing agent's "cus- 
tomary closing fee;" and all closing transac- 
tions will be held at the title/closing agent's 
office. The contract specifies that the buyer is 
entitled to legal representation at the buyer's 
own expense. Seller names Attorney A as the 
"title/closing agent” for the sale to Client X. 

May Attorney A represent both Client X 
and Seller on the closing of the transaction, 
including examining title and giving an opin- 
ion as to title to Client X? 


Inquiry #7: 
No, see Opinion #2 above. 


Inquiry # 8: 

Under the facts of Inquiries #2, 3, and 4, 
Client X asks Attorney Y to represent him on 
the closing of the purchase of the property. 
Client X wants Attorney Y to examine the 
title to the property, give his opinion as to 
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title, and act as Client X's agent at the closing. 

Attorney A insists that the contract 
requires Client X to accept him as the closing 
agent for the transaction even if he only rep- 
resents Seller. May Attorney A refuse to allow 
Attorney Y to participate in the closing as 
Client X's lawyer? 


Opinion #8: 

No. Clients are entitled to legal counsel of 
their choice. See, e.g., RPC 48. A lawyer may 
not participate in any scheme or contract that 
states or implies that a party to the transaction 
does not have the right to obtain independent 
legal counsel to represent his interests. 
Drafting such a provision for a client or agree- 
ing to provide representation pursuant to such 
a provision is unethical because the provision 
will chill the buyer's right to independent 
legal counsel even if the enforceability of the 
provision is doubtful. 

Attorney A may, by the terms of the pur- 
chase agreement, be the designated closing 
agent for the sale. However, if Client X hires a 
lawyer to represent his interests by examining 
and giving him an opinion on title and par- 
ticipating in the closing on his behalf, the 
other lawyer may not interfere with this rep- 
resentation. See, eg., Rule 4.2. In addition, 
Attorney A must comply with the prohibition 
in Rule 4.2(a) on direct communications with 
a represented person without the consent of 
the lawyer for the represented person. If 
Client X chooses to obtain his own lawyer, 
Attorney A may not interfere with Client X's 
representation by his chosen lawyer or need- 
lessly complicate the ability of that lawyer to 
represent Client X. Both lawyers shall cooper- 
ate to insure that closing responsibilities are 
completed expeditiously and in compliance 
with RPC 191 and the Good Funds 
Settlement Act (if applicable). Specifically, 
Attorney A shall cooperate with Client X's 
lawyer on the provision and review of draft 
documents, the resolution of title issues sub- 
ject to the terms of the contract, delivery of 
the executed documents, updating of title, 
and disbursement of the closing funds. 


Inquiry #9: 

Under the facts of Inquiries #2, 3, and 4, 
Attorney A agrees that Attorney Y will repre- 
sent Client X's interests at the closing, 
However, Attorney A claims that he is still 
entitled to a fee from Client X because the 
terms of the contract. 


May the legal fee for Attorney A's repre- 
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sentation of Seller be charged to Client X? 


Opinion #9: 

Whether the contract to purchase the 
property requires Client X to pay Attorney A's 
fee for representation of Seller is a legal ques- 
tion outside the purview of the Ethics 
Committee. However, a lawyer may be paid 
by a third party, including an opposing party, 
provided the lawyer complies with Rule 1.8(f) 
and the fee is not illegal or clearly excessive in 
violation of Rule 1.5(a). See RPC 196. 
Attorney A's time and labor relative to the 
closing may be reduced because of the legal 
services performed by Attorney Y on behalf of 
Client X. If so, this fact should be taken into 
account in determining whether the "custom- 
ary fee" for closing the transaction is excessive 
and an appropriate reduction in the fee 
should be made. Rule 1.5(a). Because Client 
X is represented by Attorney Y, Attorney A 
may not charge or collect any money for rep- 
resenting Client X. 


Inquiry #10: 

A realtor prepared the purchase contract. It 
alters the usual closing arrangements, waives 
many "normal" rights of a buyer, and favors 
the seller by allowing the seller to terminate 
the contract for any reason and return the 
deposit without further liability. Is the realtor 
engaged in the unauthorized practice of law 
when preparing the contract? Does it matter 
whether the realtor is a buyer's agent, a seller's 
agent, or a dual agent? Does it matter whether 
the seller and the buyer have different realtors? 
Is consumer protection legislation needed? 


Opinion #10: 

These questions do not relate to the pro- 
fessional responsibilities of lawyers and cannot 
be answered by the Ethics Committee. 


Proposed 2008 Formal Ethics 
Opinion 3 
Assisting a Pro Se Litigant 
April 24, 2008 

Proposed opinion rules a lawyer may assist a 
pro se litigant by drafting pleadings and giving 
advice without making an appearance in the 
proceeding and without disclosing or ensuring 
the disclosure of his assistance to the court unless 
required to do so by law or court order. 


Inquiry: 
Without appearing in a proceeding or oth- 
erwise disclosing or ensuring the disclosure of 


Rules, Procedure, 
Comments 


All opinions of the Ethics 
Committee are predicated upon the 
Rules of Professional Conduct as revised 
effective March 1, 2003, and thereafter 
amended, and referred to herein as the 
Rules of Professional Conduct (2003). 
The proposed opinions are issued pur- 
suant to the “Procedures for Ruling on 
Questions of Legal Ethics.” 27 
N.C.A.C. ID, Sect .0100. Any interest- 
ed person or group may submit a writ- 
ten comment or request to be heard 
concerning a proposed opinion. Any 
comment or request should be directed 
to the Ethics Committee at PO Box 
25908, Raleigh, NC 27611, prior to the 
next meeting of the committee in July 
2008. 


Captions and 
Headnotes 


A caption and a short description of 


each of the proposed opinions precedes 
the statement of the inquiry. The cap- 
tions and descriptions are provided as 
research aids and are not official state- 
ments of the Ethics Committee or the 


council. 


his assistance to the court, may a lawyer assist 
a pro se litigant by giving advice on the con- 
tent and format of documents to be filed with 
the court including pleadings, by drafting 
those documents for the litigant, or by giving 
advice about what to do in court including 
which witnesses to call, what evidence to pres- 
ent, and how to make opening and closing 


arguments? 


Opinion: 

Yes, a lawyer may assist a pro se litigant 
without disclosing his participation or ensur- 
ing that the litigant discloses his assistance 
unless the lawyer is required to do so by law or 
court order. Allowing such assistance is con- 
sistent with the duty of confidentiality in Rule 
1.6, the authority to limit the scope of repre- 
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Public Information 


The Ethics Committee's meetings are 
public, and materials submitted for con- 
sideration are generally NOT held in 
confidence. Persons submitting requests 
for advice are cautioned that inquiries 
should not disclose client confidences or 
sensitive information that is not neces- 
sary to the resolution of the ethical ques- 
tions presented. 


sentation in Rule 1.2, and the duty to assist 
individuals who cannot afford legal represen- 
tation as expressed in the Preamble and Rule 
6.5. Remaining undisclosed does not violate 
the duty of honesty set forth in Rules 1.2(d), 
4.1, or 8.4(c), or the duty of candor to the tri- 
bunal set forth in Rule 3.3(b) unless there is a 
court order or a law that requires the lawyer to 
make or ensure the disclosure. 

In ABA Comm. on Ethics and Prof'l 
Responsibility, Formal Op. 07-446 (2007), 
the ABA Standing Committee on Ethics and 
Professional Responsibility held that a lawyer 
may provide legal assistance to a pro se litigant 
without disclosing or ensuring the disclosure 
of the nature or extent of the assistance. With 
regard to whether it is dishonest or a violation 
of the duty of candor to the tribunal for the 
lawyer's assistance to remain undisclosed, the 
committee wrote that the answer to the ques- 
tion depends on 

whether the failure to disclose that fact 

would constitute fraudulent or otherwise 

dishonest conduct on the part of the 
client, thereby involving the lawyer in con- 

duct violative of [Model] Rules 1.2(d), 

3.3(b), 4.1(b), or 8.4(c). In our opinion, 

the fact that a litigant submitting papers to 

a tribunal on a pro se basis has received 

legal assistance behind the scenes is not 

material to the merits of the litigation. 

Litigants ordinarily have the right to pro- 

ceed without representation and may do 

so without revealing that they have 

received legal assistance in the absence of a 

law or rule requiring disclosure. /d. 

The ABA committee added the following 
on whether it is dishonest for the lawyer's 
assistance to be undisclosed: 

[the question] turns on whether the court 

would be misled by failure to disclose such 

assistance. The lawyer is making no state- 
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ment at all to the forum regarding the 

nature or scope of the 
representation....Absent an affirmative 
statement by the client, that can be attrib- 
uted to the lawyer, that the documents 
were prepared without legal assistance, the 
lawyer has not been dishonest within the 
meaning of Rule 8.4(c). For the same rea- 
son, we reject the contention that a lawyer 
who does not appear in the action circum- 
vents court rules requiring the assumption 
of responsibility for their pleadings. Such 
rules apply only if a lawyer signs the plead- 
ing and thereby makes an affirmative state- 
ment to the tribunal concerning the mat- 
ter. Where a pro se litigant is assisted, no 
such duty is assumed. Jd. 

The conclusion that the Model Rules of 
Professional Conduct do not compel disclo- 
sure of a lawyer's background assistance to a 
pro se litigant is sound and equally applicable 
to the North Carolina Rules of Professional 
Conduct. 

In response to the decision of a federal 
magistrate judge in Delo v. Trustees for the 
Retirement Plan for the Hourly Employees of 
Merck & Co., Inc., 2007 WL 766349 (D.N,J. 
2007), holding that a lawyer violated New 
Jersey Rule of Professional Conduct 3.3 by 
"ehostwriting" pleadings for a pro se litigant, 
the New Jersey Supreme Court Advisory 
Committee on Professional Ethics issued an 
ethics opinion that holds that a lawyer who 
provides drafting assistance to a pro se litigant 
is not required to notify the court of his role 
unless "such assistance is a tactic by a lawyer or 
party to gain advantage in litigation by invok- 
ing traditional judicial leniency toward pro se 
litigants." New Jersey Supreme Court 
Advisory Committee on Professional Ethics, 
Op. 713 (2008). However, judicial leniency 
can not make up for the substantial disadvan- 
tage a nonlawyer who appears pro se experi- 
ences when the opposing party is represented 
in court by legal counsel. A lawyer who rec- 
ommends that a client appear pro se for the 
sole purpose of gaining the tactical advantage 
of judicial leniency is providing incompetent 
legal advice in violation of Rule 1.1 and such 
conduct is prohibited on this basis regardless 
of whether there is disclosure to the court of 
the lawyer's assistance.! 

A pro se litigant who seeks a lawyer's 
advice or assistance outside the courtroom is a 
client of the lawyer although the representa- 
tion is limited in scope and the individual 
may not pay for the advice or assistance. The 


duty of confidentiality in Rule 1.6(a) is, there- 
fore, applicable and prohibits the lawyer from 
revealing information acquired in the profes- 
sional relationship with the client unless the 
client gives informed consent, the disclosure is 
impliedly authorized to carry out the repre- 
sentation, or one of the exceptions to the duty 
of confidentiality in Rule 1.6(b) applies. The 
only applicable exception allowing disclosure 
of the lawyer's assistance to a pro se litigant is 
found in Rule 1.6(b)(1). It allows disclosure of 
confidential information to comply with the 
Rules of Professional Conduct, law, or court 
order. As noted Rules of 
Professional Conduct do not compel disclo- 


above, the 


sure. 

Rule 1.2(c) allows a lawyer to limit the 
scope of a representation if the limitation is 
reasonable under the circumstances. As noted 
in comment [6] to the rule, "[t]he scope of 
services to be provided by a lawyer may be 
limited by agreement with the client or by the 
terms under which the lawyer's services are 
made available to the client." Limiting the 
lawyer's representation to extrajudicial advice 
and assistance is reasonable when an individ- 
ual cannot afford to be represented in court. 
In 2005 FEO 10, the utility of unbundled 
legal services, or "legal services that are limited 
in scope and presented as a menu of legal serv- 
ice options from which the client may 
choose," to clients of limited means was 
acknowledged. The opinion holds that an 
internet-based law practice may offer unbun- 
dled legal services to pro se litigants provided 
the client gives informed consent to the limit- 
ed representation and the lawyer makes an 
independent judgment as to the limited serv- 
ices that can be competently provided under 
the circumstances. The opinion permits the 
lawyer to provide assistance to a pro se litigant 
without entering an appearance in the client's 
case and without requiring disclosure of the 
lawyer's behind the scenes assistance. 

The Rules of Professional Conduct and 
prior ethics opinions recognize the impor- 
tance of providing assistance to individuals 
who cannot afford representation. The 
Preamble, Rule 0.1, states that "[t]he basic 
responsibility for providing legal services for 
those unable to pay ultimately rests upon the 
individual lawyer." Rule 6.5, Limited Legal 
Services Programs, permits a lawyer operating 
under the auspices of a program sponsored by 
a non-profit organization or court to provide 
short-term limited legal services to a client 
without expectation that the lawyer will pro- 
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vide continuing representation to client. 
These short term services frequently include 
advice about the nature and content of plead- 
ings the client should file and advice about 
what to expect and what to do in court. The 
rule does not require a participating lawyer to 
disclose his assistance to the court in which 
pleadings are filed or to ensure that the client 
makes the disclosure. The importance of 
encouraging lawyers to participate in such 
programs is manifested by the relaxation of 
the rules on conflicts authorized by Rule 
6.5(a)(1) and (b). 

Similarly, RPC 114 fosters legal assistance 
to individuals who cannot afford representa- 
tion but fall outside the economic or subject 
matter eligibility requirements of legal services 
organizations. The opinion confirms that it is 
ethical for a legal services lawyer to draft a 
complaint for a pro se litigant's signature, 
explain how to file the complaint, and review 
courtroom procedure, including advice about 
strategy, tactics, or litigation techniques, with- 
out listing herself as the attorney of record. 
There should be no distinction between what 
a legal services lawyer and a lawyer in private 
practice may ethically do behind the scene to 
assist those who cannot afford full representa- 
tion. 

For the public policy reasons set forth 
above and because disclosure of the lawyer's 
assistance is not compelled by the Rules of 
Professional Conduct, a lawyer may assist a 
pro se litigant without disclosing his assistance 
to the court and without ensuring that the 
client discloses the assistance to the court 
unless the lawyer is compelled to make the 
disclosure by law or by a court order. 


Endnote 


. Accord ABA Formal Opinion 07-446 (2007)(undis- 
closed assistance "will not secure unwarranted ‘special 
treatment’ for that litigant or otherwise unfairly preju- 
dice other parties to the proceeding. Indeed, many 
authorities studying ghostwriting in this context have 
concluded that if the undisclosed lawyer has provided 
effective assistance, the fact that a lawyer was involved 
will be evident to the tribunal. If the assistance has been 
ineffective, the pro se litigant will not have secured an 
unfair advantage."). 


— 


Proposed 2008 Formal Ethics 

Opinion 4 

Use of Subpoena Power to Obtain 

Records 

April 24, 2008 

Editor's note: To the extent the opinions are in 

conflict, this opinion overrules RPC 236. 
Proposed opinion rules that a lawyer may 
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issue a subpoena in compliance with Rule 45 of 
the Rules of Civil Procedure which authorizes a 
subpoena for the production of documents to the 
lawyer's office without the need to schedule a 
hearing, deposition or trial. 


Inquiry: 

Lawyer A represents Lender in pursuing a 
collection matter pertaining to a certain check. 
Lawyer A sent a subpoena to the drawee bank, 
which is not a party to the law suit, requesting 
a copy of the front and back of the check. 
Lawyer A provided notice of the subpoena to 
the other parties in the action. There is no 
hearing or deposition scheduled. Lawyer B, 
who represents the bank, believes that Lawyer 
A may not send a subpoena for documents to 
a third party unless the subpoena commands 
the production of the documents at a pending 
hearing, deposition, or trial. 

May Lawyer A issue a subpoena to the 
bank without scheduling a hearing, deposi- 


tion, or trial? 


Opinion: 
Yes. Opinion #3 of RPC 236 states: 
It is deceptive and a violation of the [Rules 
of Professional Conduct] for a lawyer to 
use the subpoena process (except in com- 
pliance with the Rules of Civil Procedure 
of the court where the action is pending) 
to mislead the custodian of documentary 
evidence as to the lawyer's authority to 
require the production of such documents. 
However, a subpoena issued in compliance 
with the applicable Rules of Civil 
Procedure may be used by the lawyer. 
See Rule 3.1 and Rule 8.4(c). Prior to 2003, 
North Carolina Rule of Civil Procedure 45 
did not permit the issuance of a subpoena sep- 
arately from a trial, hearing, or deposition. 
The current rule provides in pertinent part: 
Rule 45. Subpoena. 
(a) Form; Issuance. - 
(1) Every subpoena shall state all of the fol- 


lowing: 


B. A command to each person to whom 
it is directed to attend and give testimo- 
ny or to produce and permit inspection 
and copying of designated records, 
books, papers, documents, or tangible 
things in the possession, custody, or con- 
trol of that person therein specified. 


(2) A command to produce evidence may 
be joined with a command to appear at 


trial or hearing or at a deposition, or any 

subpoena may be issued separately. 

Lawyers have an obligation to interpret th 
Rules of Civil Procedure in good faith and t 
apply sound legal reasoning to a rule's inter 
pretation and application. The current versior 
of Rule 45 permits the issuance of a subpoen: 
to produce evidence together with a com 
mand to appear at a trial, hearing, or deposi 
"[a] command to produce evi 
dence. ..may be issued separately". 


tion or 


Lawyer A may, therefore, subpoena a thirc 
party to produce records at Lawyer A's offic 
so long as Lawyer A follows all of the require. 
ments set out in Rule 45, including service o 
the subpoena to each party which afford: 
other parties the opportunity to file objec 
tions. 

To the extent that this opinion conflict: 
with RPC 236, that opinion is overruled. 


Proposed 2008 Formal Ethics 
Opinion 5 
Web-based Management of Client 
Records 
April 24, 2008 

Proposed opinion rules that client files may b 
stored on a website accessible by clients via th 
internet provided the confidentiality of all clien 


information on the website is protected. 


Inquiry #1: 

Rather than provide clients with hard 
copies of real estate closing documents, < 
lawyer would like to upload the files to 2 
secure website and then email a link to his 
clients with a password so that they can 
download their files and print them if 
desired. The lawyer would offer his clients 
the option of receiving a hard copy of the 
closing documents rather than access to the 
website. 

Does such a practice comply with the 
lawyer's responsibilities under the Rules of 
Professional Conduct? 


Opinion #1: 

Rule 1.16(d) provides that a lawyer must 
surrender papers and property to which the 
client is entitled upon the termination of the 
representation. Comment [10] to the rule 
adds that the client it entitled to anything in 
the file that would be helpful to successor 
counsel. However, the file documents do not 
have to be turned over in a paper format. RPC 
234 allows lawyers to store client files in an 
electronic format. With the client's consent, 
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the client's file may be turned over to the 
client in the form of a computer disk or by 
emailing a link to the client with a password 
so that the client can download the files from 
a website. 

If the law firm chooses to use a system that 
allows clients to access and download their 
own files at the end of the representation, the 
confidentiality and security of each client's file 
must be protected. See Rules 1.6 and 1.15. 
Therefore, the law firm must enact appropri- 
ate measures to ensure that each client only 
has access to his or her own file. In addition, 
the law firm must ensure that third parties 
cannot gain access any client file. 


Inquiry #2: 

A patent lawyer would like to use a web- 
based management system that allows both 
the law firm and corporate clients access to a 
web-based docketing system. A large part of 
the lawyer's patent practice is the mainte- 
nance of patent dockets. The law firm cur- 
rently has a docketing system that could be 
made available to clients via online access. 
However, the information for all patent 
clients of the firm is available on the system. 

May the patent lawyer protect the confi- 
dential information of other clients by con- 
tractually obligating the in-house lawyer for a 
corporate client to view only information spe- 
cific to his employer? Would the use of a web- 
based management system be acceptable if the 
law firm installed a security code access system 
that allows access only to the specific client's 
docket information? 


Opinion #2: 

The use of a web-based management sys- 
tem that allows both the law firm and the 
client access to the client's docketing infor- 
mation or other information in the client's 
file is permissible provided the lawyer can 
fulfill his obligation to protect the confiden- 
tial information of all clients. A lawyer must 
take steps to minimize the risk that confi- 
dential client information will be disclosed 
to other clients or to third parties. See RPC 
133 and RPC 215. It is not acceptable for 
one client to have access to another client's 
information absent client consent. This risk 
is not cured by an agreement from a client or 
a client's in-house counsel not to view the 
confidential information of another client. A 
security code access procedure that only 
allows a client to access its own confidential 
information would be an appropriate meas- 
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ure to protect confidential client informa- 
tion. 

If the law firm will be contracting with a 
third party to maintain the web-based man- 
agement system, the law firm must ensure 
that the third party also employs measures 
which effectively minimize the risk that confi- 
dential information might be lost or disclosed. 


See RPC 133. 


Proposed 2008 Formal Ethics 
Opinion 6 
Hiring Nonlawyer Independent 
Contractor to Organize and Speak at 
Educational Seminars Related to Estate 
Planning 
April 24, 2008 

Proposed opinion rules that a lawyer may 
hire a nonlawyer independent contractor to 
organize and speak at educational seminars so 


long as the nonlawyer does not give legal advice. 


Inquiry #1: 

May a lawyer hire a nonlawyer independ- 
ent contractor to organize and speak at educa- 
tional seminars at which the nonlawyer will 
present general information about wills, 
trusts, and estates? 


Opinion #1: 

Yes. The giving of legal advice is the prac- 
tice of law. See N.C.G.S. § 84-2.1 (2004). A 
nonlawyer may provide educational informa- 
tion about the law to members of the public, 
so long as the nonlawyer does not exercise 
independent legal judgment and does not give 
legal advice or counsel to attendees as to their 
legal rights or responsibilities, or the legal 
rights or responsibilities of others. To avoid 
assisting in the unauthorized practice of law, 
the lawyer must exercise the appropriate level 
of supervision to ensure that the nonlawyer is 
not giving legal advice. See Rule 5.5(d). 

The structure of the educational legal sem- 
inars makes it difficult to envision how a 
lawyer can ensure that the nonlawyer does not 
give legal advice, unless the lawyer is actually 
present. Therefore, a lawyer who hires and 
allows a nonlawyer to conduct an unsuper- 
vised educational seminar assumes the risk 
that he may assist in the unauthorized practice 
of law. 


Inquiry #2: 

If the answer to Inquiry #1 is yes, may the 
nonlawyer respond to questions from mem- 
bers of the seminar audience? 


Opinion #2: 

No, unless the question can be answered 
with general information about wills, trusts, 
and estates. The nonlawyer may not answer 
questions that require the exercise of inde- 
pendent legal judgment or the giving of spe- 
cific legal advice. The hiring lawyer assumes 
the risk that the nonlawyer will cross the line 
between answering general informational 
questions and giving legal advice. See Rule 


5.5(d). 


Inquiry #3: 

If the answer to Inquiry # 1 is yes, may the 
nonlawyer meet individually with seminar 
attendees, who request such a meeting, and 
inform the attendees about services that the 
lawyer provides that are relevant to the 
attendee's situation? 


Opinion #3: 

No. The determination of what legal serv- 
ices might benefit an individual attendee 
requires the exercise of independent legal 
judgment and is therefore the practice of law. 
See N.C.G.S. § 84-2.1 (2004). The lawyer is 
prohibited by Rule 5.5(a) from assisting such 


conduct. 


Inquiry #4: 

Is the nonlawyer required to disclose to the 
seminar attendees the name of the lawyer who 
is paying for him to speak at the seminar? 


Opinion #4: 

Yes. The nonlawyer must disclose the 
name of the lawyer sponsoring the seminar in 
order to avoid misleading the seminar atten- 
dees in violation of Rule 7.1(a). However, if a 
seminar attendee asks the nonlawyer to rec- 
ommend a lawyer, the nonlawyer should reply 
that he cannot recommend a specific lawyer. 


See Rule 7.3(a). 


Inquiry #5: 

If the answer to Inquiry #1 is yes, may the 
lawyer compensate the nonlawyer per seminar 
or per hour? 


Opinion #5: 

Rule 5.4(a) prohibits a lawyer from shar- 
ing legal fees with a non-lawyer except in cer- 
tain circumstances not relevant to this inquiry. 
Therefore, it would be inappropriate to com- 
pensate the nonlawyer based on the amount 
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RULE AMENDMENTS 


Amendments Approved by the Supreme Court 


At a conference on March 6, 2008, the 
North Carolina Supreme Court approved 
the following amendments to the rules of the 
North Carolina State Bar: 


Amendments to Rules on Classes of 
Membership 

2/1 Me INGOA, Comal A® @Section ss 0200; 
Membership—Annual Membership Fee 

277 N.C.A{C ial DsSectioni:0900: 
Procedures for Administrative Committee 

The amendments accommodate revisions 
to N.C.G\S. §84-8 and §84-16 by providing 
procedures for inactive North Carolina 
lawyers and lawyers licensed in other juris- 
dictions to seek permission to practice pro 
bono on behalf of indigent persons under 
the auspices of nonprofit legal services organ- 
izations. 


Amendments to Rules on the 
Organization of Judicial District Bars 

27 N.C.A.C. 1A, Section .0900, 
Organization of the Judicial District Bars 

The amendments correct the amount of 
the late fee for delinquent payment of judi- 
cial district bar dues to be consistent with 
N.C.G.S. §84-18.1. The amendments also 
eliminate the incorrect inference that the 
State Bar grants waivers of the annual mem- 
bership fee and clarify that a district bar may 
waive the late fee upon a showing of good 
cause. 


Amendments to Model District Bar 
Bylaws 

27 N.C.A.C. 1A, Section .1000, Model 
Bylaws for Use by Judicial District Bars 

The amendments add a standing com- 
mittee on professionalism to the model 
bylaw on committees of a judicial district 


bar. 


Amendments to the Rules Governing 
the Practical Training of Law Students 
27 N.C.A.C. 1C, Section .0200, Rules 
Governing Practical Training of Law 
Students 
The amendments accommodate revisions 
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to N.C.G.S. §84-8 which expand practice 
opportunities for student interns for 
employment by government agencies. The 
amendments also permit internships with 
clinical programs at law schools seeking 
accreditation. 


Amendments to the Procedures for the 
Administrative Committee 

27 IN: GAG, 1. Di eSection #0900; 
Procedures for Administrative Committee 

The amendments establish the procedure 
applicable to all situations in which the State 
Bar seeks to suspend a member for apparent 
noncompliance with membership obliga- 
tions. 


Amendments to the Rules Governing 
lOLTA 

27 N.C.A.C. 1D, Section .1300, Rules 
Governing the Administration of the Plan 
for Interest on Lawyers' Trust Accounts 
(IOLTA) 

27 N.C.A.C. 2, Rules of Professional 
Conduct, Rule 1.15-2 

The rule amendments implement the 
order of the North Carolina Supreme Court 
entered on October 11, 2007, directing the 
North Carolina State Bar to adopt a com- 
prehensive IOLTA program in which all 
active members of the State Bar who main- 
tain general client trust accounts in North 
Carolina are required to participate effective 
January 1, 2008. 


Amendments to the Rules Governing 
CLE 

277 N, CAG MI Dee section» ;1600, 
Regulations Governing the Administration 
of the Continuing Legal Education Program 

The amendments allow 45 days for the 
processing of accreditation applications, 
require only one set of written materials with 
a request for accreditation, charge interest at 
the legal rate for late payment of CLE spon- 
sor fees, and allow for accreditation of prere- 
corded telephone seminars with multiple 
participants provided there is a live question 
and answer session. 


Amendments to the Plan for 
Certification of Paralegals 

27 N.CA.C. 1G, Section .0100, The 
Plan for Certification of Paralegals 

The amendments clarify that the Board 
of Paralegal Certification may suspend as 
well as revoke certification for the reasons set 
forth in Rule .0121, and add that certifica- 
tion may be suspended or revoked for violat- 
ing the examination confidentiality agree- 
ment. 


Amendments to the Trust Accounting 
Rules in the Rules of Professional 
Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

The amendments to Rule 1.15 clarify the 
difference in the trust accounting obligations 
relative to client funds that are nominal or 
held for a short term and client funds that 
are substantial or held for a significant peri- 
od of time. The amendments also accom- 
modate relatively recent changes in the bank- 
ing laws and the banking industry with ref- 
erence to the necessity of substituting elec- 
tronic communication and imaging in lieu 
of written documentation. 


At the same conference, the Court decid- 
ed to return the following amendments to the 
State Bar Council without approval for clarifi- 
cation as to the circumstances under which 
grievances might be referred to the Chief 


Justice's Commission on Professionalism: 


Proposed Amendments to the Rules on 
Discipline and Disability 

27. N.C.A‘C. 1B; « Section 20103 
Discipline and Disability of Attorneys 

The proposed amendments allow for the 
referral of a grievance to the Chief Justice’s 
Commission on Professionalism when the 
respondent’s conduct does not constitute a 
violation of the Rules of Professional 
Conduct but is considered unprofessional. 
The commission counsels and assists lawyers 
and judges on ways to improve their profes- 
sional behavior. 
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Amendments Pending Approval of the Supreme Court 


At meeting on April 25, 2008, the coun- 
cil of the North Carolina State Bar voted to 
adopt the following amendments for trans- 
mission to the North Carolina Supreme 


Court for approval: 


Amendments to the Rules Governing 
the Administration of the CLE Program 

27 N.C.A.C. 1D, Section .1500, Rules 
Governing the Administration of the 
Continuing Legal Education Program 

Section .1600, Regulations Governing 
the Administration of the Continuing Legal 
Education Program 

The amendments authorize the accredita- 
tion of stress and stress management courses 
to fulfill the special substance abuse require- 


ment. The amendments also clarify that 
courses pertaining to diversity in the legal 
profession and service to the disadvantaged 
are creditworthy as "professionalism" cours- 
es. 


Amendments to the Rules Governing 
Specialization 

27 N.C.A.C. 1D, Section .1700, The 
Plan for Legal Specialization 

To provide for continuity of leadership, 
the rule limiting members of the Board of 
Legal Specialization to two consecutive 
three-year terms is amended to allow the 
board’s chair to serve an additional three-year 
term. 


Proposed Amendments 


At its meeting on April 25, 2008, the 
council voted to publish the following pro- 
posed rule amendments for comment from 


the members of the bar: 


Proposed Amendments to the Rules on 
Discipline and Disability 

27s. GA Gra Boe rSection 
Discipline and Disability of Attorneys 

The proposed amendments to the disci- 
plinary rule on confidentiality allow the 
State Bar to refer a matter to the Chief 
Justice’s Commission on Professionalism; 
restate the rule that the State Bar can pro- 
vide information about admonitions, letters 


.0100, 


of warning, and letters of caution to anoth- 
er state bar if the requesting bar maintains 
the same level of confidentiality; and clarify 
that the confidentiality rule does not pro- 
hibit the State Bar from providing evidence 
or information to law enforcement and reg- 
ulatory agencies or from providing infor- 
mation and making referrals to the State 
Bars Lawyer Assistance Program. These 
proposed amendments are an elaboration of 
earlier proposed rule amendments address- 
ing only referrals to the Chief Justice’s 
Commission on Professionalism which 
were returned by the Supreme Court fol- 
lowing its conference on March 6, 2008, 
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with a request for modification. 


.0129 Confidentiality 

(a) Except as otherwise provided in this 
rule and G.S. 84-28(f), all proceedings 
involving allegations of misconduct by or 
alleged disability of a member will remain 
confidential until 

(1) acomplaint against a member has been 

filed with the secretary after a finding by 

the Grievance Committee that there is 

probable cause to believe that the member 

is guilty of misconduct justifying discipli- 

nary action or is disabled; 

(2) the member requests that the matter be 

made public prior to the filing of a com- 

plaint; 

(3) the investigation is predicated upon 

conviction of the member of or sentencing 

for a crime; 

(4) a petition or action is filed in the gen- 

eral courts of justice; 

(5) the member files an affidavit of surren- 

der of license; or 

(6) a member is transferred to disability 

inactive status pursuant to Rule .0118(g). 

In such an instance, the order transferring 

the member shall be public. Any other 

materials, including the medical evidence 


supporting the order, shall be kept confi- 


Comments 


The State Bar welcomes your com- 
ments regarding proposed amendments 
to the rules. Please send your written 
comments to L. Thomas Lunsford II, 
The North Carolina State Bar, PO Box 
25908, Raleigh, NC 27611. 


The Process 


Proposed amendments to the Rules 
of the North Carolina State Bar are pub- 
lished for comment in the Journal. They 
are considered for adoption by the 
council at the succeeding quarterly 
meeting. If adopted, they are submitted 
to the North Carolina Supreme Court 
for approval. Amendments become 
effective upon approval by the court. 
Unless otherwise noted, proposed 
additions to rules are printed in bold 
and underlined, deletions are inter- 


lined. 


dential unless and until the member peti- 

tions for reinstatement pursuant to Rule 

.0118(c), unless provided otherwise in the 

order. 

(b) The previous issuance of a letter of 
warning, formerly known as a letter of admo- 
nition, or an admonition to a member may be 
revealed in any subsequent disciplinary pro- 
ceeding. 

(c) This provision will not be construed to 
prohibit the North Carolina State Bar from 
providing a copy of an attorney's response to 
a grievance to the complaining party where 
such attorney has not objected thereto in writ- 


ing. ette-demyaccesste relevent rferattert 


dishenest-condietofmember-of the North 
{prorat Sith ae: 

(d) This provision will not be construed to 
prohibit the North Carolina State Bar from 
providing information or evidence to any law 
enforcement or regulatory agency. 

(e) This provision will not be construed to 
prevent the North Carolina State Bar, with 
the approval of the chairperson of the 
Grievance Committee, from notifying the 
Chief Justice’s Commission on 


Professionalism of any allegation of unprofes- 
sional conduct by any member. 

(f) This provision will not be construed to 
prevent the North Carolina State Bar from 


notifying the Lawyer Assistance Program of 


any circumstances that indicate a member 


may have a substance abuse or mental health 


issue. 


(g) This provision will not be construed 


to_prohibit the North Carolina State Bar, 
with the approval of the chairperson of the 


Grievance Committee, from _providing 
information concerning the existence of a 
letter of caution, letter of warning, or admo- 
nition to any agency that regulates the legal 
profession in any other jurisdiction so long 
as the inquiring jurisdiction maintains the 
same level of confidentiality respecting the 


information as does the North Carolina 
State Bar. 


(h) The secretary will transmit notice of all 
public discipline imposed and transfers to dis- 
ability inactive status to the National 
Discipline Data Bank maintained by the 


American Bar Association. 


(i) The secretary may also transmit any rel- 
evant information to the Client Security Fund 
Board of Trustees to assist the Client Security 
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Fund Board in determining losses caused_by 


dishonest conduct of members of the North 
Carolina State Bar. 


Proposed Amendments to the Rules 
Governing the Administration of the 
CLE Program 

27 N.C.A.C. 1D, Section .1500, Rules 
Governing the Administration of the 
Continuing Legal Education Program 

The proposed amendments are intended 
to accomplish the following: articulate the 
CLE Board's authority to deny credit to a 
course because accreditation would reflect 
adversely on the integrity of the Bar; clarify 
that the late compliance fee is incurred when 
a notice to show cause is issued to a lawyer and 
eliminate the implication that the fee is not 
incurred until the member "receives" the 
notice to show cause; eliminate the require- 
ment of service pursuant to Rule 4 of the 
Rules of Civil Procedure and allow service by 
registered or certified mail at the member's last 
address on record with the State Bar; and 
establish that a member has a right to appeal 
an adverse decision by the board’s Exemptions 
Committee provided the appeal is filed with- 
in 30 days of the letter notifying the member 
of the committee’ decision. 


.1519 Accreditation Standards 

(a) Subject _to paragraph (b), Fhe the 
board shall approve continuing legal educa- 
tion activities which meet the following stan- 
dards and provisions. 

(1) They shall have significant intellectual 

or practical content and the primary objec- 

tive shall be to increase the participant's 

professional competence and proficiency 

as a lawyer. 

(2) They shall constitute an organized pro- 

gram of learning dealing with matters 

directly related to the practice of law, pro- 

fessional responsibility, professionalism, or 

ethical obligations of lawyers. 

G)xe. 


(b) The board reserves the right to deny 
credit to or to impose conditions, require- 
ments, Or restrictions on any continuing 
legal education activity or segment thereof 
upon a determination by the board, in its 
sole discretion, that the activity does not 
fulfill the accreditation standards or 
because of questionable subject_matter or 
qualifications of a presenter, accreditation 
of the activity would reflect adversely on the 
integrity of the legal profession, the CLE 


program, or the State Bar. 


1522 Annual Report and Compliance 
Period 
(a) Annual Written Report 


(d) Late Filing Penalty 

Any attorney who, for whatever reasons, 
files the report showing compliance or declar- 
ing an exemption after the due date of the last 
day of February shall pay a $75.00 late filing 
penalty. This penalty shall be submitted with 
the report. A report that is either received by 


the board or postmarked on or before the due 
date shall be considered timely filed. An attor- 


ney who is issued a notice to show cause pur- 
suant to Rule .1523(b) compltes—wiehthe 


tronary—perted_tider Rite 23 eof his 
stbehapter shall pay a late compliance fee of 
$125.00 pursuant to Rule .1523(e) of this 


subchapter. The board may waive the late fil- 
ing penalty or the late compliance fee upon a 
showing of hardship or serious extenuating 


circumstances or other good cause. 


.1523 Noncompliance 
(a) Failure to Comply with Rules May 
Result in Suspension 


(b) Notice of Failure to Comply 

The board shall notify a member who 
appears to have failed to meet the require- 
ments of these rules that the member will be 
suspended from the practice of law in this 
state, unless the member shows good cause in 
writing why the suspension should not be 
made or the member shows in writing that he 
or she has complied with the requirements 
within the 30-day period after reeetving serv- 
ice of the notice. Notice shall be served on the 
member—perstantteRtte—of he Nosh 
Carolina Reles-of Civil Proeedtite by mailing 
a copy thereof by registered or certified mail 
return receipt requested to the last-known 
address _of the member according to the 
records of the North Carolina State Bar or 
such later address as may be known to the 


person effecting the service. Notice may also 


be served by personal service amd—maybe 
served by a State Bar investigator or any other 


person authorized theretmeder pursuant to 
Rule 4 of the North Carolina Rules of Civil 
Procedure to serve process. 

(c) Entry of Order of Suspension Upon 
Failure to Respond to Notice to Show Cause 


If a written response attempting to show 
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good cause is not postmarked or received by 
the board by the last day of the 30-day period 
after the member #eeetved was served with 
the notice to show cause, upon the recom- 
mendation of the board and_ the 
Administrative Committee, the council may 
enter an order suspending the member from 
the practice of law. The order shall be entered 
and served as set forth in Rule .0903(c) of this 
subchapter. 
(d) Procedure Upon Submission of a 
Timely Response to a Notice to Show Cause 
(1) Consideration by the Board 
If the member files a timely written 
response to the notice, the board shall con- 
sider the matter at its next regularly sched- 
uled meeting or may delegate considera- 
tion of the matter to a duly appointed 
committee of the board. If the matter is 


delegated to _a committee of the board 
and the committee determines that good 
cause has not been shown, the member 
may file an appeal to the board. The 
appeal must be filed within 30 calendar 
days of the date of the letter notifying the 


member of the decision of the commit- 
tee. The board shall review all evidence 
presented by the member to determine 
whether good cause has been shown or to 


determine whether the member has com- 
plied with the requirements of these rules 
within the 30-day period after reeeting 
service of the notice to show cause. 

(2) Recommendation of the Board 

The board shall determine whether the 
member has shown good cause why the 
member should not be suspended. If the 
board determines that good cause has not 
been shown afé or that the member has 
not shown compliance with these rules 
within the 30-day period after reeetpt serv- 
ice of the notice to show cause, then the 
board shall refer the matter to the 
Administrative Committee for hearing 
together with a written recommendation 
to the Administrative Committee that the 
member be suspended. 

(3) Consideration by and 
Recommendation of the Administrative 
Committee 


(e) Late Compliance Fee 
Any member ywhe—eomples—with—the 


feqttirements—ofthetutes_dting the 3- 
day—period-atter-treeeing the to whom a 


notice to show cause is issued pursuant to 


paragraph (b) above shall pay a late compli- 
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ance fee as set forth in Rule .1522(d) of this 


subchapter; provided, however, upon a show- 
ing of good cause as determined by the board 
as described in paragraph (d)(2) above, the 
fee may be waived. 


Proposed Amendments to the Rules 
Governing Specialization 

BPN GAC aL De secure 100; 
Certification Standards for the Real Property 
Law Specialty; Section .2300, Certification 
Standards for the Estate Planning and Probate 
Law Specialty; and Section .2400, 
Certification Standards for the Family Law 
Specialty 

The proposed amendments to the certifi- 
cation standards for the real property, estate 
planning and probate law, and family law spe- 
cialties adjust the CLE requirements for certi- 
fication and recertification to encourage appli- 
cants and specialists to attend a broader range 


of appropriate CLE programs. 


.2105 Standards for Certification as a 
Specialist in Real Property Law 

Each applicant for certification as a spe- 
cialist in real property law shall meet the min- 
imum standards set forth in Rule .1720 of this 
subchapter. 

In addition, each applicant shall meet the 
following standards for certification in real 
property law: 

(a) Licensure and Practice... 

(b) Substantial Involvement... 

(c) Continuing Legal Education - An 
applicant must have earned no less than 36 
hours of accredited continuing legal educa- 
tion (CLE) credits in real property law during 
the three years preceding application with not 
less than six credits in any one year. Of the 36 
hours of CLE, at least 30 hours shall be in 
real property law and the balance may be in 
the related areas of environmental law, taxa- 
tion, business organizations, estate planning 


and probate law, and elder law. 
(d) Peer review... 


(e) Examinations... 
.2106 Standards for Continued 
Certification as a Specialist 

The period of certification is five years. 
Prior to the expiration of the certification 
period, a certified specialist who desires con- 
tinued certification must apply for continued 
certification within the time limit described 
in Rule .2106(d) below. No examination will 
be required for continued certification. 


However, each applicant for continued certi- 
fication as a specialist shall comply with the 
specific requirements set forth below in addi- 
tion to any general standards required by the 
board of all applicants for continued certifi- 
cation. 

(a) Substantial Involvement... 

(b) Continuing Legal Education - The 
specialist must have earned no less than 60 
hours of accredited continuing legal educa- 
tion credits in real property law as accredited 
by the board with not less than six credits 
earned in any one year. Of the 60 hours of 
CLE, at least 50 hours shall be in real prop- 
erty law and the balance may be in the relat- 
ed areas of environmental law, taxation, busi- 


ness organizations, estate planning and pro- 
bate law,and elder law. 


(c) Peer Review... 


.2305 Standards for Certification as a 
Specialist in Estate Planning and Probate 
Law 

Each applicant for certification as a spe- 
cialist in estate planning and probate law shall 
meet the minimum standards set forth in 
Rule .1720 of this subchapter. In addition, 
each applicant shall meet the following stan- 
dards for certification as a specialist in estate 
planning and probate law: 

(a) Licensure and Practice... 

(b) Substantial Involvement... 

(c) Continuing Legal Education - An 
applicant must have earned no less than 72 
hours of accredited continuing legal educa- 
tion (CLE) credits in estate planning and pro- 
bate law during the three years preceding 
application. Of the 72 hours of CLE, at least 
45 hours shall be in estate planning and pro- 


bate law (provided, however, that eight of the 
45 hours may be in the related areas of elder 
law, Medicaid planning, and guardianship), 


and the balance may be in the related areas of 
taxation, business organizations, real property, 
atte family law, elder law, Medicaid planning, 

(d) Peer Review... 

.2306 Standards for Continued 
Certification as a Specialist 

The period of certification is five years. 
Prior to the expiration of the certification peri- 
od, a certified specialist who desires continued 
certification must apply for continued certifi- 
cation within the time limit described in Rule 
.2306(d) below. No examination will be 


required for continued certification. However, 
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each applicant for continued certification as a 
specialist shall comply with the specific 
requirements set forth below in addition to 
any general standards required by the board of 
all applicants for continued certification. 

(a) Substantial Involvement... 

(b) Continuing Legal Education - Since 
last certified, a specialist must have earned no 
less than 120 hours of accredited continuing 
legal education credits in estate planning and 
probate law. Of the 120 hours of CLE at least 
75 hours shall be in estate planning and pro- 


bate law (provided, however, that 15 of the 
75 hours may be in the related areas of elder 
law, Medicaid planning, and guardianship), 


and the balance may be in the related areas of 
taxation, business organizations, real property, 


and family law, elder law, Medicaid plan- 
ning, and guardianship. 

(c) Peer Review... 

(d) Time for Application... 


.2405 Standards for Certification as a 
Specialist in Family Law 

Each applicant for certification as a spe- 
cialist in family law shall meet the minimum 
standards set forth in Rule .1720 of this sub- 
chapter. In addition, each applicant shall meet 
the following standards for certification as a 
specialist in family law: 

(a) Licensure and Practice... 

(b) Substantial Involvement... 

(c) Continuing Legal Education - During 
the three calendar years prior to the year of 
application and the portion of the calendar 
year immediately prior to application, an 
applicant must have earned no less than 45 
hours of accredited continuing legal educa- 
tion (CLE) credits in family law, nine of 
which may be in related fields. Related fields 
shall include taxation, trial advocacy, evi- 
dence, negotiation (including training in 
mediation, arbitration, and collaborative law), 


and juvenile law, real property, estate _plan- 
ning and probate law, business organiza- 
tions, employee benefits, bankruptcy, elder 
law, and immigration law. Only nine hours 


of CLE credit will be recognized for atten- 
dance at an extended negotiation or media- 


tion training course atthergh-designated-as-2 
farihtew—eeurse. Parenting coordinator 
training will not qualify for family law or 


related field hours. At least 9 hours of CLE in 
family law or related fields must be taken dur- 
ing each of the three calendar years preceding 
application. 

(d) Peer Review... 
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.2406 Standards for Continued 
Certification as a Specialist 

The period of certification is five years. 
Prior to the expiration of the certification peri- 
od, a certified specialist who desires continued 
certification must apply for continued certifi- 
cation within the time limit described in Rule 
.2406(d) below. No examination will be 
required for continued certification. However, 
each applicant for continued certification as a 
specialist shall comply with the specific 
requirements set forth below in addition to 
any general standards required by the board of 
all applicants for continued certification. 

(a) Substantial Involvement - ... 

(b) Continuing Legal Education - Since 
last certified, a specialist must have earned no 
less than 60 hours of accredited continuing 
legal education credits in family law or related 
fields. Not less than nine credits may be 
earned in any one year, and no more than 
twelve credits may be in related fields. Related 
fields shall include taxation, trial advocacy, 
evidence, negotiations (including training in 
mediation, arbitration, and collaborative law), 
and juvenile law, real property, estate_plan- 
ning and_probate law, business _organiza- 
tions, employee benefits, bankruptcy, elder 


law, and immigration law. Only nine hours 
of CLE credit will be recognized for atten- 


dance at an extended negotiation or media- 


tion training course attheugh-designated-as-a 
farsthy—lew—eourse. Parenting coordinator 
training will not qualify for family law or 


related field hours. 


(c) Peer Review... 


Proposed Amendments to Rule of 
Professional Conduct 3.6, Trial 
Publicity 

27 N.CA.C. 2, Rules of Professional 
Conduct 

The proposed amendments to the com- 
ment to Rule 3.6, Trial Publicity, emphasize 
the following points: a lawyer must take meas- 
ures to insure that his or her agents and assis- 
tants comply with the rule; a lawyer may not 
file pleadings or other public records solely to 
take advantage of the "safe harbor" in para- 
graph (b) for extrajudicial statements about 
information contained in a public record; 
and, given sufficient prior notice, a lawyer 
should seek judicial intervention to prevent 
statements that may violate the rule. 


Rule 3.6 Trial Publicity 
(a) A lawyer who is participating or has 


participated in the investigation or litigation 
of a matter shall not make an extrajudicial 
statement that the lawyer knows or reasonably 
should know will be disseminated by means 
of public communication and will have a sub- 
stantial likelihood of materially prejudicing an 
adjudicative proceeding in the matter. 

(b) Notwithstanding paragraph (a), a 
lawyer may state: 

(1) the claim, offense or defense involved 

and, except when prohibited by law, the 

identity of the persons involved; 

(2) the information contained in a public 

record; 

(a) 

(c) Notwithstanding paragraph (a), a 
lawyer may make a statement that a reason- 
able lawyer would believe is required to pro- 
tect a client from the substantial undue preju- 
dicial effect of recent publicity not initiated by 
the lawyer or the lawyer's client. A statement 
made pursuant to this paragraph shall be lim- 
ited to such information as is reasonably nec- 
essary to mitigate the recent adverse publicity. 

(d)vte 

Comment 

Ba ares 

[3] The Rule sets forth a basic general pro- 
hibition against a lawyer's making statements 
that the lawyer knows or should know will 
have a substantial likelihood of materially prej- 
udicing an  adjudicative _ proceeding. 
Recognizing that the public value of informed 
commentary is great and the likelihood of 
prejudice to a proceeding by the commentary 
of a lawyer who is not involved in the pro- 
ceeding is small, the rule applies only to 
lawyers who are, or who have been involved in 
the investigation or litigation of a case, and 
their associates. A lawyer who is subject to the 
rule must take reasonable measures to insure 
the compliance of nonlawyer assistants and 
may not employ agents to make statements 
the lawyer is prohibited from making. Rule 
5.3 and Rule 8.4(a);_ see, _e.g., Rule 
3.8(f)(prosecutor’s duty to exercise reasonable 
care tO prevent persons assisting prosecutor 
or associated with prosecutor from making 
improper extrajudicial statements). 

[4] Paragraph (b) identifies specific matters 
about which a lawyer's statements would not 
ordinarily be considered to present a substan- 
tial likelihood of material prejudice, and 
should not in any event be considered pro- 
hibited by the general prohibition of para- 
graph (a). Paragraph (b) is not intended to be 
an exhaustive listing of the subjects upon 
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which a lawyer may make a statement, but 
statements on other matters may be subject to 
paragraph (a). Although paragraph (b)(2) 
allows extrajudicial statements about infor- 
mation in a public record, a lawyer may not 
use this safe harbor to justify, by means of fil- 
ing pleadings or other public records, state- 


ments prohibited by paragraph (a). See also 
Rule 3.1. 


[7] Finally, extrajudicial statements that 


Proposed Ethics (cont.) 


of legal fees generated by the nonlawyer's pres- 
entation of educational seminars. However, 
the hiring lawyer may compensate the non- 
lawyer based either on the number of semi- 
nars conducted by the nonlawyer or the num- 
ber of hours worked by the nonlawyer. 


Proposed 2008 Formal Ethics 

Opinion 7 

Lawyer's Obligation to Record or to 
Disburse Closing Funds 

April 24, 2008 

Editor's note: This opinion expands upon 99 
Formal Ethics Opinion 9. To the extent that 
this opinion differs from 99 FEO 9, that 
opinion is overruled. 

Proposed opinion rules that a closing lawyer 
shall not record and disburse when a seller has 
delivered the deed to the lawyer but the buyer 
instructs the lawyer to take no further action to 
close the transaction. 


Inquiry #1: 

Attorney represented Small Corporation 
on the purchase of a residential lot from 
Development Company. After the closing 
conference, Attorney deposited the check for 
the purchase price in his trust account and 
recorded the deed at the register of deeds. 
When he returned from the courthouse, he 
received a telephone call from an official with 
Small Corporation who stated that Small 
Corporation did not want to purchase the lot 
anymore because company officials had just 
learned that a house with a basement could 
not be built on the lot. The corporate official 
instructed Attorney not to disburse any of the 
closing funds although the deed was already 


recorded and title vested in Small 


Corporation. Development Company, the 
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might otherwise raise a question under this 
Rule may be permissible when they are made 
in response to statements made publicly by 
another party, another party's lawyer, or third 
persons, where a reasonable lawyer would 
believe a public response is required in order 
to avoid prejudice to the lawyer's client. 
When prejudicial statements have been pub- 
licly made by others, responsive statements 
may have the salutary effect of lessening any 
resulting adverse impact on the adjudicative 


seller, demanded the sale proceed. What 
should Attorney do? 


Opinion #1: 

Normally, a client's decision not to pro- 
ceed with a transaction must be honored by 
the lawyer and, if necessary, the lawyer must 
restore the status quo ante by returning docu- 
ments, property, or funds to the appropriate 
parties to the transaction. Comment [1] to 
Rule 1.2 of the Rules of Professional Conduct 
states, "(t]he client has ultimate authority to 
determine the purposes to be served by legal 
representation within the limits imposed by 
law and the lawyer's professional obligations." 
However, a closing lawyer must also comply 
with the conditions placed upon the delivery 
of the deed by the seller absent fraud. If the 
seller delivered the executed deed to the 
lawyer upon the condition that the deed 
would only be recorded if the purchase price 
was paid, the lawyer has fiduciary responsibil- 
ities to the seller even if the seller is not the 
lawyer's client. See, e.g, RPC 44 (conditional 
delivery of loan proceeds). Because title has 
passed to the buyer, the lawyer must satisfy the 
conditions of the transfer of the property by 
disbursing the sale proceeds. The lawyer must 
notify the buyer and the buyer can then take 
appropriate legal action to seek to have the 
sale rescinded. This opinion is applicable to 
closings on property used or developed for 
residential purposes. 


Inquiry #2: 

May Attorney represent Small 
Corporation in the subsequent action for 
rescission? 

Opinion #2: 


No. Rule 3.7(a) prohibits a lawyer from 


serving as a witness and an advocate in a trial 


proceeding. Such responsive statements 
should be limited to contain only such infor- 
mation as is necessary to mitigate undue prej- 
udice created by the statements made by oth- 
ers. Moreover, when there is sufficient prior 
notice, lawyers are encouraged to seek judi- 
cial intervention to prevent improper extra- 
judicial statements that may be prejudicial to 
a client and thereby avoid the necessity of a 


public response. 
[8] ... = 


proceeding. Moreover, Attorney's testimony 
may be detrimental to the interests of Small 
Corporation. If so, Attorney is also be barred 
from the representation because of the con- 


flict of interest. Rule 3.7(b). 


Inquiry #3: 

Would the answer to Inquiry #1 be differ- 
ent if the buyer had instructed the lawyer not 
to disburse the sales proceeds after the closing 


conference, but before the deed was recorded? 


Opinion #3: 

Yes. Unless the real estate contract provides 
otherwise, or it is otherwise agreed between the 
parties, closing is presumed to be complete at 
the date and time of recording. If closing is not 
complete, upon receiving the buyer's instruc- 
tion not to close, the lawyer should return the 
funds to lender and buyer, return the deed to 
seller, and retain the other closing documents 
in his file. The lawyer should hold any 
escrowed funds he received representing the 
earnest money deposit made at the time of the 
offer to purchase. If the earnest money was not 
initially deposited with the lawyer at the time 
of the offer to purchase, the lawyer shall have 
the right to return the deposit to the escrow 
account of the person, firm, or company that 
initially received the deposit. 


Inquiry #4: 
Assume _ that 


Development Company, the seller of the 


Attorney represents 


property. After the closing conference, but 
prior to recording the deed, Attorney received 
a telephone call from the seller asking the 
lawyer not to record the deed. What should 
attorney do? 


Opinion #4 
See Opinion # 3. 


a? 


Client Security Fund Reimburses Victims 


At its April 24, 2008, meeting, the 
North Carolina State Bar Client Security 
Fund Board of Trustees approved payments 
of $31,438.56 to seven clients who suf- 
fered financial losses due to the misconduct 
of North Carolina lawyers. 

The payments authorized were: 

1. An award of $200.00 to a former 
client of Charles Alston of Charlotte, 
North Carolina. The board found that the 
Alston Law Firm was retained to handle a 
domestic matter. A lawyer who worked 
with Alston handled the matter. After that 
lawyer left the firm, the client paid Alston 
an additional $200 for representation at an 
upcoming hearing. Alston failed to appear 
at the hearing. 

2. An award of $804.75 to a former 
client of Darryl Bolduc of Charlotte, 
North Carolina. The board found that 
Bolduc was retained to handle an employ- 
ment discrimination and wrongful dis- 
charge matter for the client, and failed to 
pay a court reporting service out of funds 
retained for that purpose. Bolduc died on 
September 17, 2007. 


3. An award of $2,923.55 to a former 
client of Darryl Bolduc. The board found 
that Bolduc was retained to handle a 
wrongful termination matter and failed to 
pay for an expert's report on damages and 
a court reporting service from funds he 
retained for that purpose. 

4. An award of $10,000.00 to a former 
client of Darryl Bolduc. The board found 
that Bolduc was retained to handle a con- 
tract dispute. On or about July 3, 2007, 
Bolduc was wired $10,000.00 for work to 
be performed in the future, but failed to 
deposit that payment in his trust account 
and failed to provide any further legal serv- 
ices after the payment. 

5. An award of $12,255.26 to a former 
client of Thomas Brown of Charlotte, 
North Carolina. The board found that 
Brown was retained to handle a real estate 
closing. Soon after the checks from the 
closing were disbursed, Brown's trust 
account was frozen by the State Bar causing 
many of the checks not to clear. Brown's 
trust account balance was not sufficient to 
pay all of Brown's clients’ obligations. 


Bank News 


New Banks We are pleased to welcome the following banks that have opened NC 
IOLTA accounts since the last publication of the Journal 


Bank of Currituck, Moyock 


First Carolina State Bank, Rocky Mount 
Nantahala Bank & Trust Co., Franklin 


Randolph Bank & Trust, Asheboro 


Mooresville Savings Bank, Mooresville 


Home Savings Bank of Albemarle, Albemarle 


Parkway Bank, Lenoir 


For a complete listing of banks that currently have NC IOLTA accounts please visit the 
State Bar website at www.ncbar.com/programs/ banklist.asp or contact the IOLTA office 
at 919-828-0477. The bank list notes banks that pay a higher yield and/or waive service 
charges on IOLTA accounts. 
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Brown was disbarred on March 5, 2008. 

6. An award of $5,000.00 to former 
clients of D. Scott Turner of Mooresville, 
North Carolina. The board found that 
Turner held escrow funds to be applied to 
a prospective real estate transaction. A valid 
purchase contract could not be agreed 
upon between the parties. Turner failed to 
retain the escrow funds in his trust 
account. Turner was disbarred on 
December 21, 2006. The board has previ- 
ously awarded $3,814.13 to four former 
clients of Turner. 

7. An award of $255.00 to a former 
client of N. Jerome Willingham of 
Jacksonville, North Carolina. The board 
found that Willingham was retained to 
file an appeal in a discrimination matter 
and failed to pay the filing fee he had 
retained to the clerk of court. Willingham 
was disbarred on November 19, 2004. 
The board has previously awarded 
$24,264.11 to five former clients of 
Willingham, but recovered $9,651.49 of 
that from the funds the State Bar had 


frozen in his trust account. @ 


IOLTA Update (cont.) 


mid-October and will be complete by June 
30, 2008, when all active NC attorneys 
with general client trust accounts must be in 
compliance by certifying when paying 2008 
State Bar dues that they are exempt or have 
established all general client trust accounts 
as IOLTA accounts. = 


ee You to Our 
Meeting Sponsor 


Legal Wheels, Inc. for sponsoring the 
reception held at the Governor's Mansion. 
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BOARD OF LAW EXAMINERS 


July 2008 Bar Exam Applicants 


The July 2008 Bar Examination will be held in Raleigh on July 29 and 30, 2008. Published below are the names of the applicants whose 
applications were received and entered in the Board’s tracking system on or before May 13, 2008. Members are requested to examine it and noti- 
fy the board in a signed letter of any information which might influence the board in considering the general fitness of any applicant for admis- 
sion. Correspondence should be directed to Fred P. Parker III, Executive Director, Board of Law Examiners, PO Box 2946, Raleigh, NC 27602. 


Noah Breen Abrams 
Athens, GA 

Jacalyn Denise Ackerman 
Kernersville, NC 

Aisha Shelton Adam 
Whittter, CA 

Deaundrea Tanette Adams 
Greenville, NC 

Derek Louis Adams 
Jacksonville, FL 

Ronald Scott Adams 
Virginia Beach, VA 

Elias W Admassu 
Carrboro, NC 

Athanasios Eftimios 

Agelakopoulos 
Charlotte, NC 

Juan Alberto Agueda 
Burlington, NC 

Joyce Marie Ahlering 
Charlotte, NC 

Frank Joseph Albetta 
Santa Fe, NM 

Jeffrey William Aldrich Jr. 
Charlotte, NC 

Dagmawi Tsehai Alemayehu 
Chapel Hill, NC 

Khurrum Syed Ali 
Raleigh, NC 

Tara Disy Allden 
Raleigh, NC 

Millicent JoAnne Allen 
Winston-Salem, NC 

Shaunterria Tuaniece Allen 
Raleigh, NC 

Robert Sean Alley 
Woodbridge, VA 

Vickie Allison-Spencer 
Greensboro, NC 

Michelle Doryce Al-Shishani 
Raleigh, NC 

Matthew Frank Altamura 
Randleman, NC 

Marie-Jacques Marilyn 

Ambroise 
Durham, NC 

Jeremy Scott Ament 
Fayetteville, AR 

Scott Keith Ames 
Waxhaw, NC 

Brian Richard Anderson 
Washington, DC 

Jonathan Wellons Anderson 
Winston-Salem, NC 

Melissa Mabelle Anderson 
Durham, NC 


Robert James Anderson 
Wllmington, NC 

Sir-Christopher J. Anderson 
Davie, FL 

Jocelyn Torres Andino 
Columbia, SC 

John Augusta Apple III 
Reidsville, NC 

Ashley Elizabeth Argo 
Fort Mill, SC 

Amanda Frost Armstrong 
Greenacres, FL 

Kellie Elizabeth Army 
Vass, NC 

Tiffany Marie Arroyo 
Pittsburgh, PA 

Garrett Christopher Artz 
Durham, NC 

Elizabeth Harrison Asplund 
Charlotte, NC 

Robert Corey Bray Atkins 
Durham, NC 

Daryl Vincent Atkinson 
Raleigh, NC 

Todd Philip Atlas 
Durham, NC 

Jay Anthony Audino 
Coats, NC 

Lucy Scott Tatum Austin 
Apex, NC 

Christopher James Autry 
Charlotte, NC 

Matthew Kessel Avery 
Knoxville, TN 

Thomas Lenoir Avery III 
Charlotte, NC 

Jennifer Harris Avriett 
Greensboro, NC 

Mark Rahen Bachara 
Baltimore, MD 

Edward Allen Backus 
Jacksonville, FL 

Joanne Badr 
Hamden, CT 

Brandy Fulkerson Baird 
Raleigh, NC 

Adam Loren Baker 
Birmingham, AL 

James Raleigh Baker 
Chapel Hill, NC 

Lora Turbeville Baker 
Cary, NC 

Cynthia Whitley Baldwin 
Durham, NC 

Krystal Louise Balmer 
Oxford, MS 
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Katherine Marie Bandy 
Chapel Hill, NC 

Matthew Richard Banks 
Chapel Hill, NC 

Harvey Wayne Barbee Jr. 
Chapel Hill, NC 

Benjamin Andrew Barco 
Oxford, MS 

Michael Hugh Barker 
Washington, DC 

Dauna Leigh Bartley 
Raleigh, NC 

John Charles Bateman 
Burlington, NC 

Christopher Ervin Bazzle 
Chicago, IL 

Rebecca Leigh Beach 
Sims, NC 

Ethan Owen Beattie 
Arlington, VA 

Jennifer Marie Beatty 
Winston-Salem, NC 

Robert Locke Beatty 
Greensboro, NC 

Laura Elizabeth Beaver 
Fayetteville, NC 

Aaron Thomas Beck 
Charlotte, NC 

Brian Lewis Beck 
Millbrae, CA 

Nicholas Ulrich Becker 
Tallahassee, FL 

Jennifer Harvey Bedford 
Carlisle, PA 

Kristen Jai-Mil Bell 
Miramar, FL 

Steven Gregory Bell 
Hillsborough, NC 

Theodore Patrick Bell 
Alabaster, AL 

Tamesha Nicole Bendaw 
Charlotte, NC 

Briani Lie Bennett 
Lexington, SC 

Mary Elizabeth Bennett 
Durham, NC 

Stephen Mark Bennett 
Columbia, SC 

Aimee Elizabeth Bennington 
Monroe, NC 

Francisco Joseph Benzoni 
Chapel Hill, NC 

Tina Leilani Bernardoni 
Durham, NC 

Craig Francis Bernesser 
Tega Cay, SC 


Colby Tilton Berry 
Los Angeles, CA 

Jonathan Mark Berry 
Charlotte, NC 

Randall Mark Best 
Raleigh, NC 

Pavana Banari Bhat 
Vass, NC 

Shelly Ann Bibb 
Chapel Hill, NC 

Justin Donald Bice 
Fort Mill, SC 

James Robert Black 
Durham, NC 

James Stuart Blackton 
Los Angeles, CA 

Marjorie Griffin Blaney 
Monroe, NC 

Michael Luketich Blauvelt 
Brooklyn, NY 

Jeffrey Joseph Blick 
Kettering, OH 

Andrew Robert Blinder 
Durham, NC 

Ryan Taylor Bliss 
Morrisville, NC 

King Blue III 
Raeford, NC 

Dan Wilson Bolton III 
San Antonio, TX 

Shani Jaha Bonaparte 
Durham, NC 

Brian David Boone 
Orangeburg, SC 

Michaela Lea Bostrom 
Gorham, ME 

Amy Elizabeth Bourie 
Fayetteville, NC 

Kiel Anthony Bowen 
Cleveland, OH 

Gary James Bowers 
Thomasville, NC 

Leslie Stafford Bowers 
Charlottesville, VA 

Stephanie Carole Bowes 
Mebane, NC 

Erin Ruth Bradley 
Coats, NC 

Isaac John Bradley 
Chapel Hill, NC 

Lorrie Elizabeth Bradley 
Carrboro, NC 

Jennifer Lyn Brand 
Charlotte, NC 

Joshua Blake Branscomb 
Clemmons, NC 


Elizabeth Mann Brantley 
Winston-Salem, NC 

Ian David Brater 
Jacksonville, FL 

Katherine Cary Brege 
Raleigh, NC 

Jillian Elaine Brevorka 
Greensboro, NC 

Barry Lamont Brewington 
Akron, OH 

Jonathan Walter Bridges 
Chapel Hill, NC 

Daniel Arthur Bridgman 
Winston-Salem, NC 

William Conor Brockett 
South Royalton, VT 

William Smith Brockington III 
Winston-Salem, NC 

Katherine Jordan Brooks 
Carrboro, NC 

Shawn Kalio Brooks 
Durham, NC 

Kristina Kathryn Brown 
Cary, NC 

Nicholas Conan Brown 
Winston-Salem, NC 

Philip Zoltan Brown 
Raleigh, NC 

Roderick Fanniel Brown 
Raleigh, NC 

Stephen Aaron Brown 
Chapel Hill, NC 

Susannah Lynn Brown 
Mooresville, NC 

Larry Donnell Brown Jr. 
Mebane, NC 

William Taylor Browne 
Durham, NC 

Samuel Judson Browning 
Charlotte, NC 

Crystal Louise Bryson 
Topton, NC 

Stephanie Lynn Buck 
Caledonia, OH 

Hendey Suzanne Buckley 
Durham, NC 

Daiva Stankus Bulluck 
Greensboro, NC 

Thomas Donald Bumgardner 
Gulfport, FL 

Nicole Judd Buntin 
Greenville, SC 

Amber Rae Burleson 
Winston-Salem, NC 

Colleen Louise Byers 
Omaha, NE 
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Giles Cameron Byrd III 
Hallsboro, NC 

Jeffrey Allen Byrns 
Grundy, VA 

Angela Jane Caldwell 
Fayetteville, NC 

Jacob Frederick Calvani 
Ithaca, NY 

Clay Anders Campbell 
Glen Allen, VA 

Sarah Elizabeth Canaday 
Graham, NC 

Tomas Elias Carbonell 
Suffield, CT 

Gail Elizabeth Carelli 
Chapel Hill, NC 

Stephanie Marie Carowan 
Chapel Hill, NC 

Jonathan Douglass Carr 
Lillington, NC 

Sarah Ann Carr 
Durham, NC 

Molly Ann Carson 
Holly Springs, NC 

Karianne Carter 
Jacksonville, NC 

David Wheatley Cartner 
New York, NY 

Amanda Bray Cascio 
Charlotte, NC 

William Torrence Cathcart 
Lillington, NC 

Angie Elizabeth Cecil 
Winston-Salem, NC 

Tina Marie Cecil 
Durham, NC 

Victoria Alexis Cejas 
Silver Spring, MD 

Matthew Scott Chambers 
Athens, GA 

Annette Caroline Chancy 
Dunn, NC 

Roger Duane Chapman 
Grand Rapids, MI 

Tanisha Darlene Chapman 
Durham, NC 

Marina Fay Chase 
Charlottesville, VA 

Erica Nicole Cheaves 
Saint Petersburg, FL 

Grayson Howard Cheek 
Chapel Hill, NC 

Duke Chen 
Chapel Hill, NC 

Melanie Freeman Chernoff 
Durham, NC 

Kevin Davis Cheshire 
Durham, NC 

Justin Allen Chin 
Monroe, NC 

Nalina Victor Chinnasami 
High Point, NC 

Amy Chiou 
Washington, DC 

Do Yun Cho 
Falls Church, VA 

Jeong Yeong Cho 
Seoul, South Korea 

Jinwook Choi 
Buford, GA 

Thomas R. Chopkowski 
Fayetteville, NC 

Amanda McLaren Christie 
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Gainesville, FL 

Michael J Christopher 
Cleveland, OH 

Winifred Catherine Cisar 
Atlanta, GA 

Bradley Haynes Clark 
Lillington, NC 

John Benjamin Clark 
Fuquay-Varina, NC 

Mary Cabell Clay 
Williamsburg, VA 

Anna Sheppard Cobb 
Winston-Salem, NC 

Jade Michelle Cobb 
Durham, NC 

Monica Coc Magnusson 
Indianapolis, IN 

Christine Blythe Coffron 
Charlotte, NC 

Casey Francelyn Cogburn 
Birmingham, AL 

Charles Barlowe Cole 
Murfreesboro, NC 

Nathaniel Thomas Coleman 
Clayton, NC 

Crista Leeann Collazo 
Durham, NC 

Charles Collier II 
Raleigh, NC 

William Bradford Collins 
Winston-Salem, NC 

Erin Elizabeth Comerford 
Winston-Salem, NC 

Christopher Ray Conley 
Pensacola, FL 

Cameron Lynn Contizano 
Chapel Hill, NC 

Matthew Rubin Conway 
Scottsville, VA 

Robert Steven Cook 
Chapel Hill, NC 

Shaquana Latish Cooper 
Morgantown, WV 

Jennie Gardner Cordis 
Williamsburg, VA 

Laurel Diane Corkrean 
St. Petersburg, FL 

Tamara Renee Cornish 
Cuyahoga Falls, OH 

Boyd Alexander Correll 
Winston-Salem, NC 

Emily Smith Coward 
Durham, NC 

Stefanie Dawn Crawford 
Burlington, NC 

Melanie Shaunda Creech 
Charlotte, NC 

Elizabeth Bonner Croom 
Denver, NC 

Stacy Lynn Crosier 
Kettering, OH 

Matthew Victor Daly 
Richmond, V 

AJames Tyler Dancy 
Hillsborough, NC 

Kelly Eileen D'Aprile 
Cary, NC 

Karen Gwendolyn Darlington 

Jr. 
Durham, NC 

Tara Bettina Daulton 
Camden, NJ 

Eric Michael David 


Chapel Hill, NC 

Rosetta Davidson 
Greensboro, NC 

Dene’ Marie Davis 
Durham, NC 

Donald Carrington Davis 
Greensboro, NC 

Lindsey Laughridge Davis 
Lexington, KY 

Salena Janine Davis 
Durham, NC 

Thomas Hill Davis III 
Winston-Salem, NC 

James Wade Davis Jr. 
Chapel Hill, NC 

Dania Camille Davy 
Charlottesville, VA 

Emily Sherrod Day 
Chapel Hill, NC 

Kimberly G. W. Day-Lewis 
Wilmington, NC 

Jason Earl De Hoog 
Bath, NC 

Kimberly Denise Deal 
Mt. Laurel, NJ 

Jason Brett DeAngelis 
Charlotte, NC 

Benjamin Michael Decker 
Winston-Salem, NC 

Jose’ Gladstone Dees 
Brandywine, MD 

Wendy Brooke Degerman 
Prince George, VA 

Jennifer Scott DeGraw 
Winston-Salem, NC 

Christine Marie Dekker 
Charlotte, NC 

J. Ronald Denman 
Mayodan, NC 

Carly Marie Denning 
Morgantown, WV 

Abby Lauren Dennis 
Durham, NC 

Diane Lizbeth DePietropaolo 
Carrboro, NC 

Lawrence Francis Derenge III 
Lexington, VA 

Elizabeth Anne DiNello 
Rougemont, NC 

Angela Ward DiNoto 
Durham, NC 

Phillip Ray Dixon Jr. 
Durham, NC 

Gloria Michelle Dodds 
Gastonia, NC 

Christopher Scott Dodrill 
Durham, NC 

Stephen Glenn Domer 
Kernersville, NC 

Devon Luzzi Donahue 
Whipering Pines, NC 

Milind Kumar Dongre 
Athens, GA 

Brian Nicholas Donley 
Greensboro, NC 

Bryan Mitchell Douglas 
St. Petersburg, FL 

Christopher Glenn Blow 

Dozier 
Raleigh, NC 

Christopher James 

Drummond 


Raleigh, NC 


Adam Taylor Drye 
Tuscaloosa, AL 

Gabriel Du Sablon 
Ann Arbor, MI 

William Archie Dudley Jr. 
Durham, NC 

Jennifer Mitsuko Duffy 
Jamestown, NC 

Scott Hunter Dunnagan 
Tuscaloosa, AL 

Karen Anne Duquette 
Silver Spring, MD 

William Henry Durham 
Kanoehe, HI 

Kristen Lee Durren 
St Petersburg, FL 

Kathryn Grace Duryea 
Charlottesville, VA 

Reid Evan Dyer 
Nashville, TN 

Mary Marjorie Earnest 
Fort Lauderdale, FL 

Julia Mae Kelley Ebert 
Charleston, SC 

Eric David Edwards 
Lillington, NC 

Howard Jamaal Edwards 
Cherryville, NC 

Chike Nwabueze Egbuniwe 
Granger, IN 

Caroline McDonald Elliot 
Durham, NC 

Matthew Charles Ennis 
Urbana, IL 

Paul Enriquez 
Little Rock, AR 

Doriana Vladimirova Ensley 
Fayetteville, NC 

Judith Maria Estevez 
Monroe, NY 

Ryan Paul Ethridge 
Chapel Hill, NC 

Landon Sean Eustache 
Durham, NC 

Stephanie Ann Evans 
Lillington, NC 

Tamisha Idella Evans 
Greensboro, NC 

Lewis Moore Everett 
Durham, NC 

Sherry Honeycutt Everett 
Durham, NC 

Robinson Oscar Everett Jr. 
Durham, NC 

Anita Smith Fair 
Durham, NC 

Kelly Sue Fairman 
Durham, NC 

Nicholas James Fama 
Vansant, VA 

Sarah Jessica Farber 
Durham, NC 

Pandora Shea Farmer 
Grundy, VA 

Mitchell Ross Feld 
Coral Gables, FL 

Douglas Alan Ferguson 
Durham, NC 

Russell Williams Fergusson 
Durham, NC 

Brandyy Suzanne Fernandes 
Charlotte, NC 

Lorna Irene Fertig 


Salt Lake City, UT 

Elizabeth Ann Fisher 
New Orleans, LA 

Sheneshia Brockington Fitts 
Raleigh, NC 

James Carlton Fleming Jr. 
Charlotte, NC 

Derek Ross Fletcher 
Milford, MI 

Julee Tate Flood 
Holly Springs, NC 

Adam Andrew Foggia 
Cary, NC 

Munje Betty Foh 
Charlotte, NC 

Niya Theresalyn Fonville 
Charlotte, NC 

Margaret Nicole Fox 
Easlely, SC 

Jeremy David Franklin 
Morrisville, NC 

Taylor Wedge French 
Charlotte, NC 

Jason Altonie Friday 
Washington, DC 

Jeffrey Judd Fridman 
Chapel Hill, NC 

Clelia Amari Fry 
Holly Springs, NC 

Kathryn Elizabeth Fulk 
Winston-Salem, NC 

Danny Floyd Fulmer II 
Cary, NC 

Sarah Ashleigh Fulton 
Charlotte, NC 

Jana Leigh Fults 
Syracuse, NY 

Ric Adam Futerfas 
Madison, NJ 

Rachel Frazier Gage 
Carrboro, NC 

Christopher Scott Gainer 
Cleveland, OH 

Darrin Michael Gamradt 
Winston-Salem, NC 

Melba Lisa Garcia 
Lawton, MI 

Jimmy Garg 
Jacksonville, FL 

Kristin Gabrielle Garris 
Winston-Salem, NC 

Marilyn Elaine Ligon Gartley 
Columbia, SC 

Mary Anne Garvey 
Winston-Salem, NC 

Jacob Miles Gehron 
Coats, NC 

Jamie Rebecca Gentry 
Winston-Salem, NC 

Catherine Hall Gibson 
Durham, NC 

Jeffrey William Gillette 
Cary, NC 

Lauren Allison Gindes 
Raleigh, NC 

Jennifer Giordano-Coltart 
Durham, NC 

William James Glascoff 
Eugene, OR 

Mariana Caroline Godwin 
Dunn, NC 

Warren Sloan Goforth 
Columbia, SC 
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Marc Steven Goldberger 
Raleigh, NC 

Jonathan Gonzalez 
Raleigh, NC 

Jeremy Michael Goodman 
Charlotte, NC 

Mary-Constance Elizabeth 

Goodwin 
Winston-Salem, NC 

Jessica Lee Gorczynski 
Winston-Salem, NC 

Bridget Marie Goss 
Chapel Hill, NC 

Daniel Stevens Gould 
Huntersville, NC 

Leslie Thomas Grab 
Winston-Salem, NC 

Kelsey Elizabeth Graf 
Chapel Hill, NC 

Frank Richard Graham Jr. 
Cornelius, NC 

David Anthony Grassi Jr. 
Winston-Salem, NC 

Carissa Ann Graves 
Burlington, NC 

Anthony Lavell Green 
Raleigh, NC 

Joshua Kenneth Green 
Winston-Salem, NC 

Joshua Lee Green 
Erwin, NC 

Valerie Lavet Green 
Greensboro, NC 

Dustin Timothy Greene 
Winston-Salem, NC 

Jefferson Glenn Griffin 
Durham, NC 

Kevin Slate Griffin 
Coconut Grove, FL 

Kimberly Kristin Griffin 
Durham, NC 

Eric Scott Grindley 
North Port, FL 

Gregory Aaron Grissett 
Greensboro, NC 

Brian Christopher Groesser 
Fuquay-Varina, NC 

Brian Thomas Grube 
Durham, NC 

Kimyada Chantae Guevara 
Charlotte, NC 

David Glen Guidry 
Nashville, TN 

Stephen Brian Gunn 
Austin, TX 

Eric John Gurney 
Odenton, MD 

Roberto Guzman 
Morrisville, NC 

Claudia Lorena Guzman- 

Farfan 
Chapel Hill, NC 

Lynell Erica Gwaltney 
Rock Hill, SC 

Philip Keith Hackley 
Saint Louis, MO 

Whitley Jennings Hair 
Raleigh, NC 

Mark Jefferson Hale Jr. 
Kinston, NC 

Emily Sue Barker Haley 
Fuquay Varina, NC 


Forrest Griffin Hall 
Apex, NC 

Kevin Daniel Hall 
Apex, NC 

Orlin David Hall 
Durham, NC 

James Bryan Hall Jr. 
Charlotte, NC 

Saied Yazan Hamad 
Westerville, OH 

Jennifer MclIlmail Hames 
Dunn, NC 

Catherine Loray Hamilton 
Buies Creek, NC 


Elizabeth Reames Hamilton 


Charleston, SC 

Jared Edward Hammett 
Raleigh, NC 

Heather Ashley Haney 
Coats, NC 

Janet Karen Haney 
Fairview, NC 

William Burgin Hardin 
Davidson, NC 

Justin Michael Hardy 
Winston-Salem, NC 

Melissa Renee Hardy 
Raleigh, NC 

Candace Dawn Harke 
Chapel Hill, NC 

Dedria Lynne Harper 
Durham, NC 

Emily Ann Harrell 
Carrboro, NC 

Kevin Maher Harrington 
Melbourne, FL 

Michael Scott Harrington 
Linwood, NC 

Benjamin Matthew Harris 
Greensboro, NC 

Emily O'Reilly Harris 
Bethesda, MD 

Gladys Harris 
Durham, NC 

Kellie Farrington Harris 
Chapel Hill, NC 

Webster Glenn Harrison 
Raleigh, NC 

James McKinley Hash 
Durham, NC 

Sarah Lynette Hastings 
Coats, NC 

Mark Lowell Hayes 
Durham, NC 

Andrew Lloyd Haynes 
Washington, DC 

Ashley Carter Hedgecock 
York, SC 

Scott Alan Hefner 
Hickory, NC 

Anna Virginia Henderson 
Nashville, TN 

Caralyn Joy Henderson 
Warner Robins, GA 

Da'Net Jeanell Henderson 
Richmond, VA 


Kathryn Frances Henderson 


Apex, NC 
Kristen Marie Henderson 
Durham, NC 
Whitney Anne Hendrix 
Winston-Salem, NC 
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James Robert Hendry 
Atlanta, GA 

Shandon Wesley Herring 
Benson, NC 

Jeffrey Louis Hersh 
Ann Arbor, MI 

Toni-Ann Herwig 
Baltimore, MD 

Jeannette Marie Herzog 
Matthews, NC 

Jeremy Michelle Heuts 
Durham, NC 

Graham Wright Hewitt 
Charlotte, NC 

Erika Penson Heyder 
Powells Point, NC 


Christopher Maynard Hicks 


Reidsville, NC 

John Patrick Hicks 
Clayton, MO 

Kevin Bernard Hicks 
Rocky Mount, NC 

Timothy Ryan Hicks 
Moody, AL 

Jodi Danielle Hildebran 
Winston-Salem, NC 

Van Pursley Hilderbrand 
Charlotte, NC 

Daniel Bryan Hill 
Winston-Salem, NC 

Jonathan Mikael Hill 
Atlanta, GA 

Andrew Scott Hiller 
Atlanta, GA 

David Layne Hillman 
Lexington, VA 

Kristopher Joel Hilscher 
Fuquay Varina, NC 

Huntington Grant Himes 
Chapel Hill, NC 

Mark Richard Hinson 
Lillington, NC 

Lee Carlton Hodge 
Winston-Salem, NC 

Michael James Hoefling 
Notre Dame, INB 

lair Webb Hogan 
Raleigh, NC 


Robert McDermott Hogarth 


Durham, NC 

Mandisa Shukura Holder 
Charlotte, NC 

Anna Elizabeth Holland 
San Diego, CA 

Garrett Bob Hollifield 
Marion, NC 

Lanetta Holloway 
Durham, NC 

Mark Christian Holmberg 
Hollywood, FL 

Timothy Olen Holt 
Fayetteville, NC 

Heather Lauren Honeycutt 
Winston-Salem, NC 

Thomas Heller Hooper 
Ada, OH 

Michael Wayne Hopper 
Wake Forest, NC 

James David Horne Jr. 
Charlotte, NC 

Lucas Matthew Horner 
Greensboro, NC 


IDS THE LAW! 


GS 84-34 requires every member of the NC 
State Bar to notify the State Bar of the mem- 
ber’s correct mailing address. 


If your addresses changes, LET US KNOW 
ASAP! You can update your information online 
(www.ncbar.gov) by loggin on to the Member 
Access section of the State Bar's website. Or call 
the membership department at 919.828.4620. 


DID YOU KNOW? 


G.S. 84-4.1 governs the limited practice of out- 
of-state attorneys (pro hac vice admission). 


If you are the North Carolina attorney associated 
with an attorney admitted pro hac vice, you must 
file a registration statement with the NC State 
Bar within 30 days of the entry of the order. 


The registration form and other important infor- 


mation related to pro hac vice admission can be 
found in the FAQ section of our website, 


www.ncbar.gov. 


Julia Helen Horrocks 
Strafford, VT 

Kimberly Ann House 
Winston-Salem, NC 

Marlon Jermaine Howard 
Durham, NC 

Michael Cory Howes 
Chapel Hill, NC 

Andrew Wilds Howle 
Chapel Hill, NC 

Michaela Skvara Hudson 
Raleigh, NC 

Allen Richard Hunt 
Smithfield, NC 

Charles Brandon Hunt 
Knoxville, TN 

Kacy Lynn Hunt 
Apex, NC 

Meishia Nikole Hunter 
Charlotte, NC 

Thomas Bradford Hunter 
Durham, NC 

Lewis Larry Hutchison Jr. 
Raleigh, NC 

Olivia Jeanean Hyatt 
Raleigh, NC 

Patrick Richard Hymas 
Winston-Salem, NC 

Hunter Reynolds Ingram 
Charlotte, NC 

Yuka Ito 
Cary, NC 

Bethany Leigh Jackson 
Clearwater, FL 


Matthew Russell Jackson 
Kernersville, NC 

Matthew Wayne Jackson 
Fremont, NC 

Robert Frederick Jackson 
Chapel Hill, NC 

Robynne W Jackson 
Alexandria, VA 

Zachary David Jackson 
Danville, VA 

David K. Jacobs 
Charlotte, NC 

George Daniel Jacobs Jr. 
Valparaiso, IN 

Elizabeth Anne James 
Durham, NC 

Samuel Luis Janniere 
Charlotte, NC 

Charles Gregory Jeane 
Leesburg, VA 

Justin Alan Jernigan 
Augusta, GA 

Martin Rossie Jernigan 
Chapel Hill, NC 

Kwangchul Ji 
Seoul, Seoul Korea, 

Bridgette Darlene Johnson 
Grundy, VA 

Elisha Danielle Johnson 
Chapel Hill, NC 

Jacob Davis Johnson 
Charlotte, NC 

Lisa Marie Johnson 
Matthews, NC 
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John Tilson Johnson III 
Winston-Salem, NC 
Angela White Jolly 
Taylorsville, NC 
Brendan Jeffrey Jones 
Raleigh, NC 
Brian Edward Jones 
Winston-Salem, NC 
Brian Philip Jones 
Charlotte, NC 
Deidra Colette Jones 
Raleigh, NC 
Elizabeth Paige Jones 
Raleigh, NC 
Nicole Jones 
Raeford, NC 
Steven David Jones 
Chapel Hill, NC 
Frankie Taylor Jones Jr. 
Burlington, NC 
Matthew Charles Jordan 
Arlington, VA 
Megan Jost 
Raleigh, NC 
Neda Khaled Jreisat 
Charlotte, NC 
Matthew Robert Kain 
Chapel Hill, NC 
Adam Mark Kaplan 
Jersey City, NJ 
Jennifer Ann Karpowicz 
Chapel Hill, NC 
Samantha Margaret Katen 
Davie, FL 
Ashley Marie Kearns 
Columbia, SC 
Bryan Patrick Kelley 
Spartanburg, SC 
Kristen O'Neal Kelley 
Richmond, VA 
Jana Marie Kelly 
Durham, NC 
Jessica Lynn Kelly 
Chapel Hill, NC 
Kristin Ragsdale Kelly 
Chapel Hill, NC 
Richard Forrest Kern 
Wilmington, NC 
Jennifer Lee Kerrigan 
Lillington, NC 
Elizabeth Blair Key 
Ridgeland, MS 
Lynn Anne Key 
Greensboro, NC 
Emily Efrosini Khoury 
Washington, DC 
Christopher Douglas Kietzman 
Charlotte, NC 
Hye Jin Kim 
Angier, NC 
Nam Woo Kim 
Bethesda, MD 
Melanie Diamond King 
Gainesville, FL 
Michael Gaston King 
Quinton, VA 
Tamzin Rose Kinnebrew 
New York, NY 
Brian Leighton Kinsley 
Winston-Salem, NC 
Jillian Elizabeth Kipp 
Winston-Salem, NC 
Donald Keith Kirkelie 
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Charlotte, NC 

William Grier Kiser 
Grundy, VA 

Daniel Nathan Kluttz 
Durham, NC 

Caroline Jungsun Koo 
Chapel Hill, NC 

Thomas John Kreger 
Durham, NC 

Jonathan Gerald Kreider 
Winston-Salem, NC 

Sarah Lane Krishnaraj 
Durham, NC 

Alexis Rose Kropp 
Charlotte, NC 

Kari Ann Kuehl 
Charlotte, NC 

Rashmi Kumar 
Goldsboro, NC 

Preeti Kundra 
Nashville, TN 

Andrew Michael LaBreche 
South Bend, IN 

Robert John Lack 
Kernersville, NC 

Eric Steven Lakind 
West Palm Beach, FL 

Eric Wiley Lamp 
Winston-Salem, NC 

Donald LeRoy Lancaster 
Matthews, NC 

Shannon Marie Lando 
Fort Mill, SC 

Rachel Christine Lane 
Cary, NC 

Anjali Laroia 
Cary, NC 

William Alexander Lashley III 
Huntersville, NC 

Meredith Catherine Marie 

Laughridge 
Lillington, NC 

LauraLee Rebecca Lawley 
Puquay-Varina, NC 

John Robert Lawson 
Oxford, MS 

Michael Aaron Lay 
Salisbury, NC 

Kim Sa Le 
Columbia, SC 

Matther Terrence Lee 
Chapel Hill, NC 

Joon Kil Lee 
Richmond, CA 

Whitney Rhea LeGrand 
Independence, VA 

Scott Andrew Lemmon 
Cambridge, MA 

Brandon Lee Leonard 
Durham, NC 

Brian Keith Leonard 
Birmingham, AL 

Christopher Laird Leonard 
Winston-Salem, NC 

Justin James Leonard 
Chapel Hill, NC 

Michelle Leigh Leonard 
Salisbury, NC 

Kelly Christine Lesso 
Lillington, NC 

Allan Roger Levesque Jr. 
Cary, NC 

Kit H Levine-Flandrup 


Charlotte, NC 

Anthony Lewis 
Seneca, SC 

Dorothy Yvonne Lewis 
Raleigh, NC 

Michael David Libretto 
Lancaster, NY 

Matthew Lewis Liles 
Zebulon, NC 

Matthew Kevin Lilly 
South Bend, IN 

Margaret Caroline Lindsey 
Columbia, SC 

Eryn Elizabeth Linkous 
Raleigh, NC 

Nelson Curtis Little 
Statesville, NC 

Tong Liu 
Washington, DC 

Luis Manuel Lluberas-Oliver 
Raleigh, NC 

Joshua Mack Lockamy 
Long Beach, NY 

Debra Lynne Lofano 
Winston-Salem, NC 

Christina Elizabeth Lollar 
Columbia, SC 

Dewana Flynn Looper 
West Columbia, SC 

Donald Lee Loper 
Concord, NC 

Susan Marie Lovelace 
Winston-Salem, NC 

Constance Gergen Lowe 
Hillsborough, NC 

Rashanda Lynette Lowery 
Greensboro, NC 

Jessica Mi Di Luong 
Chapel Hill, NC 

Krista Leandra Maddock 
Durham, NC 

Elizabeth Anderson Magee 
Durham, NC 

Piper Chanelle Malone 
Washington, DC 

Joseph Mancilla 
Dania Beach, FL 

Thomas Taylor Manning 
Apex, NC 

Casper Fredric Marcinak II] 
Columbia, SC 

Genevieve Aveen Markey 
Winston-Salem, NC 

Alicia Monae Marks 
Durham, NC 

Adam Joseph Marshall 
Greensboro, NC 

Laura Louise Martin 
Raleigh, NC 

Joseph A Martinez 
Valdese, NC 

Felix Scott Mason 
Chesapeake, VA 

Erin Brooke Massey 
Charlotte, NC 

Peter Joseph Mattei 
Winston-Salem, NC 

Matthew Morris Mauney 
Clinton, MS 

Bracken Juliette Mayes 
Raleigh, NC 

Elizabeth Roberts Maynor 
Zebulon, NC 


Tammy Renee Maynor 
Shannon, NC 

Kelsey Nicole Hendry Mayo 
Charlotte, NC 

Heather Ann McArthur 
Durham, NC 

Jack Russel McCaffery III 
Charlotte, NC 

David Monroe McCallum 
Durham, NC 

James Curtis McCaskill 
Tuscaloosa, AL 

Jon Paul McClanahan 
Jacksonville, NC 

Rachel Glynis McConoughey 
Charlotte, NC 

Amily Katherine McCool 
Durham, NC 

Jesse Hamilton McCoy 
Durham, NC 

Stephen Ryan McCracken 
Palm Coast, FL 

Laura Thornhill McCready 
Charlottesville, VA 

Chadwick Ian McCullen 
Charleston, SC 

Daniel Lewis McCullough 
Charlotte, NC 

Charles Bryan McCurry 
Winston-Salem, NC 

Susan P. McDonald 
Newark, DE 

Steven Brent McFarland 
Elgin, SC 

Jason Andrew McGrath 
Delray Beach, FL 

Jesse Scott McKaig 
Lillington, NC 

Lindsey Leigh McKee 
Durham, NC 

Ryan Alan McKenzie 
Charlotte, NC 

Sarah Elizabeth McKinney 
Grundy, VA 

Floyd Bixler McKissick III 
North Topsail Beach, NC 

Katherine Brandon McLean 
Lumberton, NC 

Katherine Elizabeth McMahon 
Charlotte, NC 

David Nathan McMichael 
Charlotte, NC 

Ann Elizabeth McMillin 
Charlotte, NC 

Carrie Beth McNamara 
Tallahassee, FL 

Cara Brooke McNeill 
Southern Pines, NC 

Frank Edward McQuade 
Winston-Salem, NC 

Heather Colleen McReynolds 
Raleigh, NC 

Heather Margaret Medd 
Jacksonville, FL 

Scott William Medlyn 
Dayton, OH 

Robert Henry Meek III 
Buies Creek, NC 

Mario Mardina Meeks 
Durham, NC 

Michael Benjamin Meeks 
Durham, NC 

Maryam Monfared Mehrabani 


Raleigh, NC 

Mauricio Francisco Melara 
Charlotte, NC 

Kimberly Elizabeth Melk 
Washington, NC 

Lonnie Paul Merritt 
Metairie, LA 

Garron Thomas Michael 
Lexington, SC 

Crystal Zakiya Middleton 
Durham, NC 

Jason Michael Miller 
Sarasota, FL 

Connie J. Miller 
Charlotte, NC 

Katie Cameron Miller 
Athens, GA 

Margaret Carson Miller 
Winston-Salem, NC 

Lauren Trask Millovitsch 
Cornelius, NC 

Jeremy Adam Millsaps 
Chapel Hill, NC 

Patrick Melton Mincey 
Pinehurst, NC 

Darren Max Mitchell 
Charlotte, NC 

Benjamin Radford Moeller 
Winston-Salem, NC 

Rachel Ann Molinoski 
Raleigh, NC 

Ryan Warfield Monk 
Charlotte, NC 

Megan Joy Monroe 
Winston-Salem, NC 

Kimberly M. Montanaro- 

Darden 
Dunn, NC 

James Timothy Moore 
Wilmington, NC 

Kristi Marie Moretz-Icard 
Chapel Hill, NC 

Rebecca Ann Moriello 
Carrboro, NC 

Michael Thomas Morlock 
Gainesville, FL 

Erin Whitney Morris 
Lillington, NC 

Matthew James Morrison 
Charlotte, NC 

Nancy Jane Morrison-Hecox 
Durham, NC 

Clinton Shepperd Morse 
Winston-Salem, NC 

Kindelle Allison Morton 
New Bern, NC 

Yasmin Keiosha Morton 
Raleigh, NC 

Benjamin Andrew Mount 
Cary, NC 

Maaike Gabrielle Mulders 
Lillington, NC 

Sarah Beth Harkless Mulet 
Columbia, SC 

Vanessa Jay Mullen 
Durham, NC 

Richard William Munch 
Pittsboro, NC 

David William Murray 
Durham, NC 

Joseph Powell Mustian 
Chicago, IL 

Thomas Edwin Mutton II 


SUMMER 2008 


Charlotte, NC 

Jennifer Lynn Myers 
Winston-Salem, NC 

Daniel J. Nagle 
Raleigh, NC 

Thomas Heath Nance 
Durham, NC 

Douglas Eric Nauman 
High Point, NC 

Nicole Marie Navin 
Newport News, VA 

Zachary Rockwell Neill 
Chapel Hill, NC 

Rebecca Ashley Nelson 
Gulfport, FL 

Holli Brown Newsome 
Wilmington, NC 

Mica Linh Nguyen 
Holly Springs, NC 

Cameo Nicole Nicholas 
Alpharetta, GA 

Sara M. Nickell 
Richlands, NC 

Russell Bates Niemyer 
North Little Rock, AR 

Gina Marie Nilson 
Spring Lake, NC 

Laura Lee Noble 
Chapel Hill, NC 

Charlene Norwich 
Durham, NC 

Candice Lynn Null 
Huntersville, NC 

Christopher William Nunnally 
Brooklyn, NY 

Peter Francis O'Connell 
Rural Hall, NC 

James Michael O'Dell 
Kitty Hawk, NC 

Sinead Noelle O'Doherty 
Charlottesville, VA 

Erin Secura Oliver 
Lillington, NC 

Adam Nicholas Olls 
Chapel Hill, NC 

Yoko Onishi 
Yokohama, Japan, 

Christopher Harrison Orders 
Charleston, WV 

Alexandra Villarreal O'Rourke 
Cambridge, MA 

Allen Thomas O'Rourke 
Cambridge, MA 

Brenee Wynett Orozco 
Lillington, NC 

Fabio Andr?s Ortiz 
Carrboro, NC 

Justin Nathaniel Outling 
Burlington, NC 

Nicholas Jon Outman 
New York, NY 

Michael John Ovsievsky 
Short Hills, NJ 

Amanda Elizabeth Owens 
Williamsburg, VA 
Chapel Hill, NC 

Leticia M. de Carida Padilla- 

Morales 
South Royalton, VT 

Joseph Brian Page 
Gainesville, FL 

Jeffrey Scott Paige 


Morris Plains, NJ 
Amy Mariko Palesch 
Columbia, SC 
Graham Rhoads Parker 
Lexington, NC 
Judith A. Parker 
Winston-Salem, NC 
John Richard Parker Jr. 
Chapel Hill, NC 
Lindsay Morgan Parris 
Lillington, NC 
Hassan Shabazz Parrish 
Shelby, NC 
Michael Justin Parrish 
Winston-Salem, NC 
Kristy Lynn Parton 
Lexington, KY 
Whitney Ann Passmore 
Winston-Salem, NC 
Emily Linville Heun Pate 
Saxapahaw, NC 
Nilay Dahyabhai Patel 
Durham, NC 
Urmiben K Patel 
Loudon, TN 
Melissa Anne Patterson 
South Bend, IN 
Roy Douglas Patterson 
Leland, NC 
Esezele Payne 
Charlotte, NC 
Kristin Denise Payne 
Raleigh, NC 
Lindsey Hope Payne 
Apex, NC 
Jeanne Ann Pennebaker 
Cornelius, NC 
William Lee Percise III 
Birmingham, AL 
Charles Edward Perkins 
Roxboro, NC 
Angela Renee Perry 
Winston-Salem, NC 
John Duncan Perry 
Boynton Beach, FL 
Antonia Ameca Peters 
Winston-Salem, NC 
Susannah Barr Peterson 
New Orleans, LA 
Stephen James Petroski 
Chapel Hill, NC 
Chasidy Nicole Phelps 
Winston-Salem, NC 
Erin Michelle Phillips 
Winston-Salem, NC 
James Laughton Phillips Jr. 
Hampton, VA 
Robert James Pickett 
Winston-Salem, NC 
Samuel Pinero 
Winston-Salem, NC 
Benson Thomas Pitts 
Burlington, NC 
Erin Kristyn Pleasant 
Lillington, NC 
Jennifer Suzanne Plyler 
Lillington, NC 
Yesenia Leonor Polanco- 
Galdamez 
Washington, DC 
Hannah Stephanie Polikov 
Durham, NC 
Kathryn Lee Pomeroy-Carter 
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Durham, NC 

Gregory Arthur Pool 
Lewisville, NC 

Carrie Ann Porath 
Charlotte, NC 

Sara Elizabeth Postma 
Raleigh, NC 

Jason Lawrence Poulson 
Ridgeland, MS 

Kyle David Pousson 
Durham, NC 


Thomas Edward Powers III 


Durham, NC 


Carolyn Christianne Pratt 


Chapel Hill, NC 
Eric Miles Pratt 
Durham, NC 
Andrew Stewart Price 
Winston-Salem, NC 
Kristen Diane Price 
Creedmoor, NC 
Rebekah Rachel Price 
Franklin, NC 
Adam Ray Pridemore 
Valparaiso, IN 
Richard Abbitt Prosser 
Raleigh, NC 
Melissa Lynn Pulliam 
Chapel Hill, NC 


Kathleen Marianna Putiri 


Buies Creek, NC 


Jenene Kross Quentmeyer 


Holly Springs, NC 

Jason Daniel Quick 
Winston-Salem, NC 

Sabah Rafek 
Titusville, FL 

James John Rainsford 
Boston, MA 

Carrie Dean Randa 
Holly Springs, NC 

Meredith Park Ransom 
Charlottesville, VA 

Rebecca Dawn Rathmell 
Carolina Beach, NC 

John Brian Ratledge 
Coats, NC 

Kenneth Shavar Ratley 
Chapel HIll, NC 

Heather Lynn Rattelade 
Morrisville, NC 

Vivian Michelle Redd 
Carrboro, NC 

Megan Martha Reed 
Greer, SC 

Jeffrey Mark Reichard 
Winston-Salem, NC 

Charnanda Tyrone Reid 
Philadelphia, PA 

Zachary Van Renegar 
Winston-Salem, NC 

Kristy Lynn Rice 
Knoxville, TN 

Boyce Neal Richardson 
Topeka, KS 

Brandi Leigh Richardson 
Oxford, NC 


Julia Elizabeth Richardson 


Washington, DC 
Cody Kendall Rifkin 
Chapel Hill, NC 
Stuart Michael Rigot 
Chapel Hill, NC 


Donald Cameron Rininger III 
Winston-Salem, NC 

Stephanie Anne Rivenbark 
Lillington, NC 

Michael Sean Roach 
Durham, NC 

Brian Ashley Roberson 
Savannah, GA 

Michael William Rodgers 
Mebane, NC 

Carlos Gregory Rodriguez 
Winston-Salem, NC 

Stefanie Rodriguez 
Burlington, NC 

Michael Frederic Roessler 
Charlotte, NC 

Kenya Davis Rogers 
Durham, NC 

Kevin John Rogers 
Raleigh, NC 

Rachael Denise Rogers 
Raleigh, NC 

Hayley Rebecca Roper 
Athens, GA 

Douglas Reed Rose 
Charlotte, NC 

Michael Todd Rosenberg, 
Miami, FL 

Martin Mark Rosenbluth 
Hillsborough, NC 

lisa ellis rosler 
Gulfport, FL 

Katherine Edwards Ross 
Durham, NC 

Michael Scott Rothrock 
Greensboro, NC 

Crystal Gayle Rouse 
Raleigh, NC 

Sharod Carlton Rouse 
Warwick Bermuda 

Kirsten Elizabeth Rozycki 
Fort Mill, SC 

Jennifer Ann Rutherford 
Concord, NC 

Richard Joseph Rutledge Jr. 
Winston-Salem, NC 

Caitlin Ann Ryland 
Ellicott City, MD 

Steven Magdy Saad 
Garner, NC 

Andrew Blake Sachs 
Winston-Salem, NC 

Stephen Peterson Safran 
Lillington, NC 

Kristin Elizabeth Sams 
Buies Creek, NC 

Brian Christopher Sanders 
Lexington, SC 

Christopher L. Sanders 
Winston-Salem, NC 

Kimberly Diane Sanders 
Birmingham, AL 

Sean Bartlett Sandison 
Macon, GA 

Thomas Anthony Santaniello 
Spartanburg, SC 

Armine Amy Sarkissian 
Durham, NC 

Philip M. Sasser 
Apex, NC 

James Edwin Satterwhite 
Chapel Hill, NC 

Eric Glenn Sauls 


Raleigh, NC 

Mary Ann Sawyer ~ 
Jacksonville, FL 

Kelly Kopf Sayed 
Durham, NC 

Heather Lynne Scavone 
Greensboro, NC 

Laura Elizabeth Schabinger 
Cambridge, MA 

Michael David Schaefer 
Charlottesville, VA 

Jesse Grant Scharff 
Carolina Beach, NC 

Dean A. Scharnhorst 
Raleigh, NC 

Aliza Nili Schechet 
Washington, DC 

Michael Daniel Scherger 
Chapel Hill, NC 

William Hartley Schmidt Jr. 
West Orange, NJ 

Russell Joseph Schonekas III 
Charlotte, NC 

Ryan Binderup Schultz 
Los Angeles, CA 

Robert Andrew Schwartzman 
Raleigh, NC 

Thomas John Schwedler 
Durham, NC 

Justin David Scranton 
Raleigh, NC 

Omari Kwesi Sealy 
Washington, DC 

Andria Danielle Searles 
Durham, NC 

Giovonni Desiree Seawood 
Chapel Hill, NC 

Jean Renee’ Seels 
Indian Trail, NC 

David Kenneth Self 
Durham, NC 

Lawrence Brian Serbin 
Gahanna, OH 

Garrick Alcarez Sevilla 
Fairfax, VA 

Ty Edwin Shaffer 
Charlotte, NC 

Miten A. Shah 
Chapel Hill, NC 

Holly McDonell Sharp 
Atlanta, GA 

Jonathan David Shaw 
Raleigh, NC 

John Andrew Shedden 
Lillington, NC 

Robert Tad Sheets 
Waxhaw, NC 

Randolph Edison Shelton III 
Winston-Salem, NC 

Jill Sara Sherman 
Charlotte, NC 

Nicole Christine Shoemaker 
Raleigh, NC 

Douglas John Short 
Raleigh, NC 

Ryan Gary Short 
Durham, NC 

Jeremy Stephen Shrader 
Chapel Hill, NC 

Wesley Jackson Shull 
Greenville, SC 

Jayme Leigh Shy 
Columbia, SC 
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Barry Michael Sickles 
Parkland, FL 

Richard Louis Sieg 
Randolph, VT 

Justin P Sievert 
Miami Beach, FL 

Forrest Wesley Sigmon 
Durham, NC 

Janelle Jill Silverman 
Cary, NC 

William Walton Silverman 
Winston-Salem, NC 

Joshua Thomas Brosnihan 

Simmons 
Cape Coral, FL 

Mary Katherine Simmons 
Raleigh, NC 

Christina Elizabeth Simpson 
Chapel Hill, NC 

Elizabeth Coenia Sims 
Raleigh, NC 

Robert Anthony Singagliese 
Montgomery, AL 

Maria Teresa Singleton 
Durham, NC 

Pamela Joy Sisson 
Durham, NC 

Heather Crews Sivaraman 
Carrboro, NC 

Zebulon Loranzo Smathers 
Canton, NC 

David Elroy Smith 
Davidson, NC 

Debbie Annette Smith 
Laurel, NC 

Joshua Robert Smith 
Charlotte, NC 

Lindsey Brooke Guice Smith 
Morrisville, NC 

Lloyd Clifton Smith 
Windsor, NC 

Thomas Andrew Smith 
Memphis, TN 

Michael Ray Smith Jr. 
Rocky Mount, NC 

Edward L. Smith II 
Charlotte, NC 

Ashley Elizabeth Smith- 

Bandele 
Antioch, TN 

Reita Dawn Smolka 
Durham, NC 

Jessica Leigh Snowberger 
Lillington, NC 

Ryan Scott Solomon 
Charleston, SC 

Jonathan Jie Song 
Durham, NC 

Chotinunth Sookthis 
Livonia, MI 

Jason Eugene Sorel 
Grundy, VA 

Megan Elizabeth Sorokes 
Buffalo, NY 

Elizabeth Dawn Sorrell 
Newport News, VA 

Elizabeth Brooke Spake 
Shelby, NC 

Rochelle Elizabeth Sparko 
Kailua, HI 

Deatrice Monique Spencer 
Silver Spring, MD 

Mitchell Dell Sprengelmeyer 
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Charlotte, NC 

Brantley Hull Springett 
Raleigh, NC 

Regina Josephine Stabile 
Pittsboro, NC 

John Andrew Stahl 
Raleigh, NC 

Avery Lamones Staley 
Salisbury, NC 

Clifton Ross Stancil 
Durham, NC 

Erica Lakisha Standfield 
Raleigh, NC 

Joan Rita Stanley 
Greensboro, NC 

Neil Christopher Stauffer 
Chesapeake, VA 

Adam Michael Steadman 
Chapel Hill, NC 

Grant William Steadman 
Charleston, SC 

Justin Reese Steen 
Lillington, NC 

Erin Alison Steiner 
Columbus, OH 

Matthew Allan Stempler 
Charlottesville, VA 

Mark Lindsay Stevens 
Raleigh, NC 

Peter Blackwood Stewart Jr. 
Fayetteville, NC 

Lisa Frances Stifler 
Durham, NC 

Holly Anne Stiles 
Jersey City, NJ 

Elizabeth Blake Stone 
Durham, NC 

Jared Edward Stone 
Statesville, NC 

Sion Carter Stone 
Grundy, VA 

Jonathan Clark Strange 
Buies Creek, NC 

Kira Jane Straub 
Winston-Salem, NC 

John David Stubbs Jr. 
Smithfield, NC 

James Fred Sumpter 
Midlothian, VA 

Adam Michael Swift 
Chapel Hill, NC 

Kathryn Lynn Swinkey 
Conover, NC 

A'twar Patrice Swinton 
Raleigh, NC 

Charles Harrison Sydnor 
Raleigh, NC 

Stephanie Szabo 
Charlotte, NC 

Donna Elizabeth Tanner 
Lillington, NC 

Raymond Curtis Tarlton 
Raleigh, NC 

Kevin Andre Tate 
Charlotte, NC 

Patricia Alice Tate 
Winston-Salem, NC 

Aaron Scott Taylor 
Wrightsville Beach, NC 

Brian Martin Taylor 
Fort Worth, TX 

Shawnea Nicole Taylor 
Durham, NC 


Jamie Nicole Teague 
Charlotte, NC 

Donald Ray Teeter Jr. 
Charlottesville, VA 

Sara Gianna Terranova 
Raleigh, NC 

Josephine Naa Adjorkor Tetteh 
Durham, NC 

Joshua Hilton Tetterton 
Raleigh, NC 

Salem McCall Thacker 
Greensboro, NC 

Anna Susan Tharrington 
Durham, NC 

Richard Paul Theokas 
Shelby, NC 

Stephen Donald Thill 
Carrboro, NC 

Kyle Joseph Thomas 
Carrboro, NC 

Samuel Frederick Thomas III 
Statesville, NC 

Willie Thomas III 
Raleigh, NC 

Laura Elaine Fowler 

Thompson 
LaPlace, LA 

Sherrie Avalon Thorne 
Franklin, MA 

Kimesha Wilson Thorpe 
Haw River, NC 

Katherine Marie Thrall 
Hillsborough, NC 

Mathew Karrupummannil 

Titus 
Alpharetta, GA 

Aidan Joseph Toland 
Cary, NC 

George Somerville Tolley III 
Millersville, MD 

Christopher Donald 

Tomlinson 
Nashville, TN 

Miyan Touprong Toploi 
Greensboro, NC 

Vien Minh Tran 
Raleigh, NC 

Robert Ted Trautmann 
Madison, NJ 

Christopher Paul Tucker 
Raleigh, NC 

Christiana Glenn Tugman 
Asheville, NC 

Wayne Edwin Tumlin 
Cumberland, ME 

Kirby Andrade Turner 
Durham, NC 

Mark Benjamin Turner 
Chapel Hill, NC 

Tiffany Ann Turner 
Lansing, MI 

Benjamin Clark Unger 
Buies Creek, NC 

Stacey Lynn Ames Vandiford 
Chapel Hill, NC 

Blia Vang 
Boone, NC 

Anaysa Varela-Barrezueta 
Greensoboro, NC 

Janelle Elizabeth Varley 
Chapel Hill, NC 

Terra Lynn Varnes 
Fairfax, VA 


Thomas Glenn Varnum 
Elk Grove, CA 

William Chandler Vatavuk 
Durham, NC 

Jason Vaughn 
Raleigh, NC 

Maren Elizabeth Veatch 
Washington, DC 

Guillermo Arturo Velasquez 
Durham, NC 

Monica Eva Vernon 
Durham, NC 

Christopher Shields Walker 
South Royalton, VT 

Cortney "Cort" Ian Walker 
Virginia Beach, VA 

Walton Harris Walker 
Charlottesville, VA 

Timothy Jennings Wall 
Raleigh, NC 

Whitney Virginia Wallace 
Winston-Salem, NC 

William Lanier Wallis 
Tallahassee, FL 

Jason Larry Walters 
Winston-Salem, NC 

Candace Tanelle Walton 
Charlotte, NC 

Emily Suzanne Warner 
Toledo, OH 

Ronda Lea Warren 
Asheville, NC 

Christopher Mark Watford 
Thomasville, NC 

Jane Leah Weatherly 
El Prado, NM 

Lucas Tillman Weber 
Charlotte, NC 

Ryan Thomas Webster 
Baltimore, MD 

Walter Scott Webster 
Durham, NC 

Clare Marie Bobbitt Weddle 
Durham, NC 

Sara Kroll Weed 
Chapel Hill, NC 

Bridget Leanne Welborn 
Mooresville, NC 

Crystal Lyn Welton 
Virginia Beach, VA 

Amanda Michelle West 
Arlington, VA 

Cedric Fitzgerald West 
Charlotte, NC 

Maureen Frances Whalen 
Arlington, VA 

Clay Campbell Wheeler 
Durham, NC 

Brandon Allen White 
Chapel Hill, NC 

Joseph Francis Whitehead III 
Ft. Lauderdale, FL 

Gregory Thomas Whitley 
Fayetteville, NC 

Jessica Ryan Whitley 
Advance, NC 

Travis Carl Wiggs 
Raleigh, NC 

Emily Sabrina Wilbanks 
Gainesville, FL 

Tanisha Raechelle Wilburn 
Raleigh, NC 

Raboteau Terrell Wilder III 


Columbia, SC 

Audra Marie Wiley 
Charlottesville, VA 

David Michael Wilkinson 
Charlotte, NC 

Alton R. Williams 
Raleigh, NC 

April Nichole Williams 
Washington, DC 

Barry Lamont Williams 
Raleigh, NC 

Brandon Michael Williams 
Canfield, OH 

Karen Rohm Williams 
Charlotte, NC 

Monica Mai Williams 
Winston-Salem, NC 

Rikesia Latrice Williams 
Fayetteville, NC 

Susan Alexandra Williams 
Chapel Hill, NC 

Alice Costen Williamson 
Portland, OR 

Heather Renee’ Wilson 
Weaverville, NC 

Herman Cornelius Wilson Jr. 
Fayetteville, NC 

Laura Elizabeth Windley 
Chapel Hill, NC 

Jordan David Winner 
Winston-Salem, 

Lindsay Nicole Wise 
York, PA 

Justin William Witt 
Raleigh, NC 

Jeffrey Robert Wolfe 
Winston-Salem, NC 

Matthew William Wolfe 
Durham, NC 

Meredith Elaine Woods 
Chapel Hill, NC 

Niki R. Woods 
Berkeley, CA 

Daniel James Worrall 
Chicago, IL 

Adriane Rae Wright 
Orem, UT 

Jason Lee Wright 
Orem, UT 

Sonya Nicole Wright 
Winston-Salem, NC 

Agatha Katherine Wygodzki 
Charlotte, NC 

Erin Leigh Wynia 
Chapel Hill, NC 

Alexandra Helen Yeager 
Athens, GA 

Caitlin Elizabeth Young 
Boston, MA 

Christopher Michael Young 
Raleigh, NC 

Rhonda Graham Young 
Raleigh, NC 

Alice Parrish Zachary 
Raleigh, NC 

Ling Zhen 
Durham, NC 

Landon Garrett Zimmer 
Wilmington, NC 

Frederick Ryan Zufelt 
Durham, NC 

Erin Shaughnessy Zuiker 
Durham, NC 
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A wrong turn can take you seriously off course. 


919.677.8900 
800.662.8843 
Fax: 919.677.9641 
WWW.LMLNC.COM 
LML@LMLNC.COM 


Lawyers 


oe LIABILITY INSURANCE COMPANY 
OF NORTH CAROLINA? 


Don’t wait until the wheels come off to start planning 
for risks. 


North Carolina’s business climate is changing rapidly, and for the legal 
profession that means new opportunities as well as new risks. 
Malpractice suits are on the rise, and they frequently stem from 


oversights that can occur in a busy office. 


At Lawyers Mutual Liability Insurance Company, we have 30 years of 
experience promoting exceptional risk management strategies for our 
insureds. Founded and run by lawyers, our Company insures over 7500 
of North Carolina’s finest attorneys. We make sure that your office is 
aware of situations that can lead to malpractice suits so that unpleasant 
surprises can be avoided from the start. And if the unexpected does 
occur, our claims attorneys boast a 90% chance of a favorable outcome 


when notified of a reparable error at the earliest possible date. 


With coverage by Lawyers Mutual, you’ll be prepared no matter how 


rough the ride might get. 


The North Carolina State Bar 
PO Box 25908 
Raleigh, NC 27611 


FIGURE 4: RATES OF GROWTH © 


THE FASTEST GROWING TITLE INSURER IN NORTH CAROLINA. 


Few things grew faster than our market share last year. Maybe it was the quicker 
approvals. The smoother transactions. The wider range of products. Well, brace , AG 
yourself: soon we'll be introducing innovations that will streamline and improve 

the quality of your experience even more. Big news from Attorneys Title is on Attorneys Title 


A division of United General Title insurance Company 


the way. And unlike kudzu, this news will be welcomed everywhere. 


Raleigh 800-222-4502 Asheville 800-532-8235 Charlotte 800-432-6462 Wilmington 800-942-8646 
Cary 800-226-4419 Greensboro 888-230-1800 Winston-Salem 800-642-0819 Hendersonville 866-844-2496 
Visit us on the web at AttorneysTitle.com 


